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Preface

The Hansard Society has a long interest in the operation of
parliamentary democracy and has produced, over more than sixty years,
a number of publications examining parliamentary government in the UK
and around the world. The Society has also, through its Commissions,
examined various aspects of the UK political process with a view to
recommending reforms. Three of the most recent Commissions focused
specifically on the Westminster Parliament. In 1992, the Rippon
Commission examined the legislative process in its entirety — its report,
Making the Law, becoming one of the most authoritative and influential
texts on the law making process (updated in Brazier A. (ed), Parliament,
Politics and Law Making 2004). In 2001, the Hansard Society
Commission on Parliamentary Scrutiny, chaired by Lord Newton of
Braintree, looked at Parliament’s non-legislative functions and
suggested ways to make government more accountable. It, too, was an
influential report and is credited with having had an important bearing on
recent parliamentary reforms. Most recently, in 2005, the report of the
Puttnam Commission — Members Only? Parliament in the Public Eye —
has suggested ways that Parliament might increase its ability to
communicate its work to the world outside. While smaller in scale than
these three Commissions, New Politics, New Parliament? covers similar
ground by identifying and assessing changes to parliamentary
procedure and practice since 1997 with a view to suggesting pragmatic
options for reform. It is now eight years since Labour entered office with
a commitment to ‘modernise’ the Westminster Parliament. As a new
Parliament begins its work, following the election of a third successive
Labour Government, the Hansard Society believes that this is an
appropriate moment to take stock of the nature, extent and overall
impact of the ‘modernisation’ process in order to plot the next steps that
should be taken.
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Executive Summary

e Parliament matters. The view of Parliament as being irrelevant,
powerless or tangential to modern politics and government is a wholly
misleading caricature. However, rapid change within government,
society and to Britain’s broader constitutional architecture has to
some degree left Parliament behind.

e |In 1997 Labour came to power committed to modernising Parliament
in order to make the institution more effective, shift the balance of
power between Parliament and the executive, and improve the public
perception of Parliament. Although a number of significant reforms
have been implemented, particularly during the 2001-2005
Parliament, there has not been a fundamental shift in the balance of
power between Parliament and the executive.

* In general, modernisation-as-efficiency has had more success than
modernisation-as-scrutiny. That bias largely resulted from the failure
of the Select Committee on the Modernisation of the House of
Commons to set out a coherent end-point for modernisation.

e \With no clear objectives defined, the role of the Leader of the House
as Chair of the Modernisation Committee became the dominant
factor that influenced the course of the Committee’s work.

e Between 1997 and 2001, although there were a number of important
changes to the legislative process, the Modernisation Committee was
steered away from addressing issues concerning the accountability of
the executive. However, a confluence of factors occurred in the
summer of 2001 that opened a ‘window of opportunity’ in relation to
parliamentary reform, which the then Leader of the House was able to
exploit.



e Key developments included the introduction of additional payments
to select committee chairs, reforms to select committees and
parliamentary questions and the bi-annual appearance of the Prime
Minister before the Liaison Committee. The impact of these reforms is
not yet fully known or apparent although the long-term effect of
the reforms may be to strengthen Parliament in ways that the
Government did not intend or anticipate when they were passed.

¢ This audit of parliamentary modernisation reveals a number of ‘cracks
and wedges’ in terms of important first-step reforms that may now be
built upon and extended during future Parliaments. It is in this vein
that this report sets out a pragmatic and realistic reform agenda that
builds upon recent reforms and proposals that are currently under
review.

e The modernisation process has delivered some tangible results,
including significant changes to Parliament’s legislative process and
its scrutiny functions as well as improvements to the way that
Westminster is organised. However, further reform is required and this
report makes a number of recommendations for change.

e Parliament’s authority rests on public confidence. If it is to restore this
confidence it must take advantage of the current momentum for
reform and build on recent reforms, not just to shift the balance of
power between Parliament and the executive, but to close the
growing gulf between Parliament and the public.



1 Introduction

It is now eight years since Labour won a landslide election victory to end
18 consecutive years of Conservative Government. One aspect of the
incoming Labour Government’s programme was a commitment to radical
reform of the political process, including proposals to ‘modernise’ the
operation of the Westminster Parliament. The modernisation process was
aimed at restoring public confidence in politics by updating the institutions
in which it is practised. As the Labour Government begins its third
consecutive term in office, the Hansard Society believes that this is an
appropriate moment to take stock of the nature, extent and overall impact
of parliamentary modernisation in order to assess what has been achieved,
what has not, and what should happen next.

Although our investigation focuses on the period between 1997 and 2005,
it is not intended as a judgement of the Labour Government. For one thing,
1997 is not year-zero in terms of parliamentary reform; for, as Robin Cook
noted during the course of this inquiry, ‘in politics one never inherits a blank
slate’. Indeed, the last years of John Major’s Conservative Government saw
the beginning of several reforms on which Labour was to build. This is,
therefore, an investigation into the latest stage of what has been a longer
voyage. But the period since 1997 may legitimately be viewed as a distinct
phase on that journey and one during which considerable ground was
covered. Moreover, it has also been a phase, according to some observers,
when the traditional course of parliamentary reform may have been
significantly altered.

In part, this is because, in the mid-1990s, Labour MPs began to employ the
word ‘modernisation’ in the context of parliamentary reform. But
modernisation means different things to different people. Tony Wright has
observed that there are two principal meanings of ‘modernisation’, as
applied to Parliament, which lead in different directions: ‘First, there is the
kind of modernisation favoured by governments (and many of their
supporters)...the kind that wants to process business more efficiently and
predictably, at more agreeable hours...Second, there is the kind of
modernisation that wants to shift the existing balance between executive
and legislature in significant respects, notably by strengthening



Parliament’s scrutiny function’ (2004: 869-70). The key issue when
discussing the modernisation of Parliament, then, is modernisation to what
end; or as Oonagh Gay puts it: ‘fit for whose purpose?’ (Gay 2005a).

Calls for reform of Parliament in the post-1997 period have, therefore,
raised the question of what Labour meant by its pledge to ‘modernise’
Parliament. Although the party failed to produce any single policy
document outlining its blueprint for a modern Parliament, a number of
leading figures made several speeches in which they identified the core
elements of their vision of modernisation. Ann Taylor gave an outline of
Labour’s plans for parliamentary reform in a speech delivered to Charter 88
one year before she became Commons Leader. Fashionably entitled ‘New
Politics, New Parliament’, her speech emphasised that Labour saw the
‘conventional reformist’ agenda of altered sitting hours, better office
accommodation and timetabling as ‘not being essential to the main project
of re-engaging the gears of the political process in a fundamental way so
that ordinary voters feel genuinely connected with the people that
represent them’. Instead, Taylor emphasised that a Labour Government
would be primarily concerned with improving Parliament’s capacity to
produce better legislation by enabling MPs to more effectively hold the
executive to account: ‘Those tasks will be Labour’s true project for
Parliament and, awkward though it may appear to a few on our side, a
more accountable Government is a better Government and ultimately a
more re-electable Government’ (Taylor 1996). Interestingly, Taylor asserted
that it was not for the executive to dictate the programme of reforms:
‘Parliament must own the process’. Subsequently, the Labour manifesto
contained a pledge to set up a parliamentary select committee specifically
charged with leading the process of modernisation.

This pledge was clearly linked to the Report of the Joint Consultative
Committee on Constitutional Reform produced by the Labour Party and
Liberal Democrats. In summer 1996 Tony Blair and Paddy Ashdown asked
Robin Cook and Robert Maclennan to explore the possibility of co-
operation between the parties in relation to constitutional reform. This led
to the publication of a final report in 1997 in which the two parties
committed themselves to working together in order to achieve a range of
constitutional goals. The reform of Parliament formed a central aspect of
this agreement and the report stated, ‘The House of Commons no longer
holds ministers to account and legislation is not given the scrutiny it



requires’ (Cook & Maclennan 2005). The parties’ priorities for the House
of Commons included: programming of parliamentary business;
strengthening the ability of MPs to make government answerable for its
actions; and, enhancing the role of select committees in ensuring the
accountability of government departments.

By the time of the 1997 general election, it was therefore possible to
identify three essential objectives that Labour sought to achieve through a
programme of ‘modernisation’: firstly, it wanted to improve the operation
and effectiveness of Parliament; secondly, it sought to shift the balance of
power so that the legislature was better able to scrutinise and hold the
executive to account; and thirdly, it wished to improve the image of
Parliament in order to tackle the perceived problem of declining public
confidence in the political process.

The study that follows seeks to assess the extent to which these three
objectives have been realised by identifying changes to parliamentary
procedure and practice since 1997. It then identifies a number of small but
important and pragmatic reforms that should inform the future
parliamentary modernisation agenda. The main focus of the inquiry is on
the changes to the House of Commons, although as modernisation of the
Commons affected the overall workings of Parliament, a number of
changes to procedure and practice in the House of Lords are also given
consideration. However, before examining the extent to which
parliamentary modernisation has achieved the three broad objectives
outlined in the introduction, it is first necessary to provide a brief overview
of parliamentary developments over the last eight years to outline the
context in which change took place and the factors that influenced the
form, nature and pace of modernisation.



2 Parliamentary modernisation since 1997:
an overview

The energy and momentum behind Labour’s commitment to
modernising British democracy, displayed through its commitment to a
wide-ranging programme of constitutional reform in the first years of the
Government, led most observers to expect that measures to strengthen
Parliament would be equally swift and momentous. Those in favour of
Labour’s promised modernisation of Parliament were therefore much
encouraged by the establishment, almost immediately after the new
Government was formed, of a Select Committee on the Modernisation
of the House of Commons with a remit that included the duty to ‘...look
at the means by which the House holds ministers to account’. The
committee quickly got into its stride and in July 1997, just a few weeks
after the general election, when most other select committees were still
deciding on their future programme of work, published its first report on
The Legislative Process (1997-98, HC 190). The report included
proposals to introduce programme motions for the timetabling of Bills;
pre-legislative scrutiny and draft Bills; flexible scrutiny of Bills; more
explanatory notes on Bills; and the carry-over of public Bills into the
following session (1997-98, HC 190). Many proposals were swiftly
adopted and the parliamentary landscape significantly changed.

The first report on the legislative process was followed by others
including Explanatory Material for Bills, Carry-over of Public Bills and
Scrutiny of European Business (1997-98, HC 389; HC 543; HC 791).
Ostensibly, therefore, it seemed to some that Ann Taylor — the new
Leader of the House — was moving in the right direction towards
achieving the ambitious aims of her 1996 ‘New Parliament’ speech.
Although no one could seriously claim that the relationship between
Parliament and government had been refigured, or was even coming
close to that, the Government had quickly set up a mechanism to deliver
change and generally well-received proposals had emerged from its
initial report on improving the legislative machinery of Parliament.
Another early aspect of the modernisation programme was the
formation of a Joint Committee on Parliamentary Privilege. The
Committee undertook a review of parliamentary privilege and reported in
April 1999, with a main proposal that there should be a Parliamentary



Privileges Act (1998-99, HC 43-I; HL 214-1). However, this proposal was
not taken up and the Committee was subsequently disbanded.

Critics began to argue that the course of modernisation was being
carefully steered away from one aimed at the redistribution of
parliamentary power towards an agenda directed at securing smooth
passage for the Government’s legislative programme, which Ann Taylor
had admitted was ‘particularly heavy’ (quoted in Seaton & Winetrobe
1999: 152). Such concerns hardened after July 1998 with the
appointment of Margaret Beckett as Commons Leader. Peter Riddell
has argued that Beckett adopted a party, rather than a parliamentary,
view; an assessment supported by Paul Tyler, the former Liberal
Democrat Shadow Leader of the House, who described her as an ‘Old
Labour’ manager. Although Beckett introduced a number of significant
modernising reforms, including the establishment of Westminster Hall as
an additional debating chamber, it is generally agreed that the
Government’s commitment to strengthen Parliament substantially
declined during her spell as Leader of the House.

It is questionable whether this slowing of place was down to Beckett’s
personal inclination or whether she was accurately reflecting a Cabinet
position, and most specifically, the approach of Prime Minister Tony Blair.
A number of participants to this study asserted that the Prime Minister
does not take a keen interest in Parliament and, indeed, there has long
been a general perception that Tony Blair has never been a ‘Commons
Man’. The modernisation process, in as much as it received Government
backing, was focused on making Parliament more efficient and its ways of
working more up-to-date, as opposed to ensuring that it is able to hold the
government more rigorously to account. As will be discussed, when
Robin Cook was publicly committed to genuine parliamentary reform, he
received, at best, only lukewarm Cabinet backing. Although the notion that
Tony Blair has no personal commitment to a stronger Parliament may not
be entirely fair, nothing he has said on the subject has ever really dispelled
that impression.

The change in stewardship from Ann Taylor to Margaret Beckett showed
that having the Leader of the Commons as Chair of the Modernisation
Committee was a double-edged sword (Gay 2005a). On the one hand, he
or she could act as an enabling force — a powerful figurehead inside the
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Cabinet arguing the case for reform and making it much more likely that the
Committee’s proposals would be accepted and implemented. On the
other, the close involvement of a member of the executive, ultimately more
concerned to guard the government than to strengthen Parliament, could
see the Modernisation Committee diverted off an agenda of increasing
accountability towards one concerned with improving parliamentary
efficiency, and, perhaps consequently, to greater executive control.

By the end of the 1997-2001 Parliament, a number of MPs and
parliamentary committees suggested that these concerns were justified.
Perhaps most significant were the reports of the Liaison Committee, which
consisted of the chairs of all the select committees. The Committee had
traditionally tended to concentrate on the internal administration of select
committees, but towards the end of the 1997 Parliament its work
suggested that it was developing a higher profile on behalf of Parliament.
In 2000, it published Shifting the Balance: Select Committees and the
Executive (1999-2000, HC 300), which criticised the Government for not
taking the issue of parliamentary scrutiny seriously enough and made a
number of far-reaching recommendations that aimed to increase the power
and role of the select committees vis-a-vis the executive. Although the
Government rejected most of its proposals, (May 2000: c4737), the
dismissive nature of its official response, described by one commentator as
‘one of the most oily and evasive documents to emerge from Whitehall in
recent years’, merely served to stoke the fire of reform (Riddell 2003: 248).

The Liaison Committee responded by publishing a highly critical report -
Independence or Control? (2000, HC 748) — in which it expressed
frustration at the executive’s attitude. In addition to the Liaison
Committee’s inquiries, two other reports looked specifically at the case for
promoting the role of Parliament. In July 1999 the then Leader of the
Conservative Party, William Hague, established a Commission on
Strengthening Parliament, chaired by Lord Norton of Louth, whose remit
was to ‘examine the cause of the decline in the effectiveness of Parliament
in holding the executive to account, and to make proposals for strong
democratic control over the Government’. Two months later the Hansard
Society established the Commission on Parliamentary Scrutiny, chaired
by Lord Newton of Braintree. The Newton Report’s executive summary
emphasised: ‘Despite recent innovations, particularly in the handling of
legislation, the central question of Westminster’s scrutiny of the executive



has not been addressed’. The two commissions made a series of
recommendations that dovetailed and together constituted a far-reaching
agenda for change (see Norton 2000a; Hansard Society 2001).

Philip Norton (2000b: 13) has outlined how significant parliamentary
reform demands a ‘window of opportunity’, and for such an opportunity
to arise, three conditions must usually be fulfilled: a general election must
recently have been held; a clear reform agenda must have been
published providing a coherent set of proposals for MPs to unite behind;
and, there has to be political leadership and commitment. In 2001, such
a confluence arose. Labour won a second landslide general election
victory, a coherent agenda for parliamentary reform began to crystallise
out of the reports of various committees and commissions, and in June,
Robin Cook was moved from the Foreign Office to become Leader of the
House. Cook was widely viewed as a ‘Commons Man’ who would be
sympathetic to moves to strengthen Parliament and improve its capacity
to scrutinise legislation and hold the government to account. It was
unfortunate, therefore, that the first major test of his stewardship was as
a brazen example of (attempted) Government dominance over
Parliament. The Government wanted to remove Donald Anderson and
Gwyneth Dunwoody, both outspoken and respected select committee
chairs, and replace them with chairs considered more in tune with
Government thinking. There was open dissent within the Parliamentary
Labour Party and the Government nominees were defeated in the
subsequent Commons vote. For the first time, large numbers of Labour
backbenchers demonstrated their willingness to assert their own, and
Parliament’s, authority vis-a-vis the executive. Their determination was
shared by members of other parties, notably Kenneth Clarke, Gillian
Shephard, Paul Tyler, and Sir George Young, who expressed their hopes
for a stronger Parliament by joining the cross-party Parliament First group
of MPs, chaired by former Labour minister Mark Fisher, which was
formed in 2001. In the same year, an All-Party Group on Parliamentary
Reform was established, chaired by Anne Campbell, which provided
another non-partisan forum to promote change.

The Anderson/Dunwoody incident is seen by some as a turning point in
the process of parliamentary modernisation, acting as the final straw for
many MPs who had become disenchanted with the Beckett period of
Commons Leadership and felt that Parliament was not doing its job

1
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properly in terms of holding the Government to account. Combined with
concern at the dramatic drop in turnout in the 2001 general election,
Robin Cook recognised that a ‘window of opportunity’ had opened in
which Parliament could be significantly reformed. In his two years as
Commons Leader, he successfully implemented a range of important
parliamentary reforms first outlined in the Modernisation Committee
report, Modernisation of the House of Commons: A Reform Programme
(2001-02, HC 1168-1). It is important to recognise that Cook had to work
extremely cleverly and assiduously to push through his reforms, many of
which were passed with relatively small majorities in the Commons and
frequently without strong Government support. Indeed, during this
inquiry, a number of MPs observed that Cook came up against significant
opposition within the Cabinet during his time as Commons Leader. That
said, the most notable defeat for Cook — in the form of his proposal to
change the way that members are appointed to select committees
through the use of a panel of senior MPs — owed more to backbench
misgivings than executive obstruction.

In the end, Cook’s leadership of the House came to an abrupt end with his
resignation over the Irag War in March 2003. He was replaced, briefly, by
John Reid, who was quickly followed by Peter Hain. Hain claimed to have
‘inherited a very clear vision’ of modernisation; although in practice most of
his energy was directed at the engagement agenda, notably through the
Modernisation Committee’s inquiry Connecting Parliament with the Public
(HC 368), rather than on efforts to shift the balance of power between
Parliament and the executive. Indeed, Hain had the difficult task of trying to
consolidate Cook’s reforms, with partial success. It remains to be seen
whether the modernisation programme implemented under Cook will
survive fully intact in the long term.

The following three sections consider in more detail the changes, and
sometimes absence of change, that have characterised Labour’s
approach to parliamentary modernisation. The first section looks at
measures relating to legislative reform, examining developments such
as programming, the use of pre-legislative scrutiny and the scrutiny of
delegated legislation. The second section examines issues and reforms
concerning the scrutiny and accountability work of Parliament; in



particular, the impact of changes to the rules governing parliamentary
questions and reform of the select committee system. The third section
explores changes to the organisation of parliamentary business, such as
the parliamentary calendar, the sitting week and day, and the rules
governing the broadcasting of Parliament. It also looks at Parliament’s
attempts to improve its standing in the eyes of the public, notably its
efforts to widen public access to, and engagement with, the institution.
A final concluding chapter draws together these themes to provide an
overall analysis of the modernisation of Parliament since 1997, and puts
forward a number of proposals that would improve Parliament’s
effectiveness, its relationship with the executive and its connection with
the public.

13



3 Assessing parliamentary
modernisation since 1997

(i) The legislative process

This section concentrates on developments in relation to the legislative
process, which had been the subject of numerous calls for reform long
before the election of the Labour Government in 1997. Foremost among
those was the Hansard Society Commission chaired by Lord Rippon,
whose report, Making the Law, was published in 1992. That report was
followed by various reports from within Parliament, most notably by the
Procedure Committee, which advocated changes to the legislative
process. In the mid-1990s, the Conservative Government oversaw a
number of innovations, including the publication of Bills in draft
and informal moves towards the programming of legislation. However,
it cannot be argued that Westminster’s law making process was
substantially changed during this period. It was, therefore, no
surprise that legislative reform became an early priority of the
Modernisation Committee.

In July 1997 its first report, The Legislative Process (1997-98, HC 190),
contained a number of proposals that were to impact significantly on
Parliament’s law making procedures. The Committee decided not to
take oral evidence during the course of its inquiry but to rely instead on
evidence from written submissions and existing reports, in particular
Making the Law. The report contained a number of sensible recom-
mendations that, if properly implemented, would improve the legislative
process. Thus the Government’s reform programme in the legislative
field started on a positive note and, moreover, benefited from cross-
party support. As the following discussion will show, however, eight
years on this consensus has evaporated and the initial pace of
legislative change has substantially slowed.

Programming of legislation
Of all the changes to the legislative process made since 1997,

perhaps the most far reaching, and certainly the most controversial,
was programming (or timetabling) of legislation. Indeed, the



Procedure Committee has described the introduction of programming
as ‘the most significant change for some years in the way the House
considers Bills’ (2003-04, HC 325). Before 1998, there were two ways
in which the House of Commons could timetable the various stages
of a Bill. The first involved informal timetabling, when government and
opposition business managers, and whips, through a system known
as the 'usual channels', agreed a timetable for the passage of a
particular piece of legislation (See Rush & Ettinghausen 2002). The
second method involved 'guillotine' motions, which were instigated
by the government to curtail the time spent on Bills. Since 1998,
programme motions have been introduced into the House of
Commons (but not the House of Lords) to specify the amount of time
that will be spent on a Bill. Programme motions are moved after a
Bill's Second Reading and outline the timetable for future stages in
the Commons. Crucially, programme motions specify a date by which
proceedings in a standing committee must be concluded. They also
specify the number of days on the floor of the House reserved for the
Report Stage and Third Reading, but do not specify the actual dates
for those proceedings.

The idea of programming was not new. It had been proposed by the
Procedure Committee in 1985 (1984-85, HC 49), in the 1992 Report of
the Select Committee on Sittings of the House, known as ‘The Jopling
Report’, (1991-92, HC 20) and in Making the Law. Between 1994 and
1995, the Conservative Government made some informal moves to
introduce voluntary agreements on the time allocation for Bills in order
to improve their scrutiny (See HC Deb 19/12/1994 c1458-1510; 1994-
95, HC 491 and HC Deb 2/11/1995 c405-449), but did not formally
enshrine any system of programming. Given the widespread nature of
proposals for programming that had previously been put forward, and
with the example already set in the final years of the Conservative
Government, it is perhaps not surprising that one of the first actions of
the Commons Modernisation Committee was to recommend the
introduction of programming, which it described as 'more formal' than
the usual channels but 'more flexible than the guillotine' (1997-98, HC
190). Similarly, given the cross-party nature of the bodies that had
previously proposed such a move, it was not surprising that the initial
proposals secured broad support across the Commons. This unanimity,
however, was destined not to last. In truth, the opposition parties had

15
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never been hugely enthusiastic about programming but initially felt that
it might at least bring more certainty to the legislative process and
perhaps allow more time for developments such as pre-legislative
scrutiny. In practice, however, programming has not worked out in the
way that many had hoped.

It is possible to identify three distinct stages in the development of
programming since its introduction. The first phase was characterised
by consensus, and indeed the first programme motion, moved in
January 1998 for the Scotland Bill, was hailed as the 'first ever all-party
programme motion’ (Cabinet Office Press Notice, 13/1/98). This phase
essentially ended because the opposition parties grew increasingly
unhappy with the way programming was working, coming to regard it as
a mechanism that made it ‘easier [for the Government] to get its
legislative programme through the House, and, in so doing lessen(s],
rather than encouragel[s] proper and adequate scrutiny’ (Cowley & Stuart
2001: 272). Although the number of programme motions increased,
most particularly from the 2000-01 parliamentary session onwards, they
were no longer consensual. Rather, the programme motions put forward
by the Government were essentially carried by the votes of its own MPs
against the wishes of the opposition.

Almost all government Bills are now programmed but the programme
motions themselves are not generally debated. As far as critics of the
system are concerned, programmes simply represent the
government's decision on how long the committee stage should take
and that the initial intention, that programming should represent the
outcome of negotiations between parties, has been abandoned. The
potential for consensus and discussion within programming
committees was not realised and this aspect rapidly faded away.
Furthermore, critics claim that programming has failed to enhance
Parliament’s scrutiny function, pointing to the large number of Bill
clauses that are not being debated at all in Standing Committees.
Reports from the Procedure and Modernisation Committees have
attempted to address such concerns and have suggested ways that
the operation of programming could be improved but, some
modifications aside, the essential features of programming remain in
place (Modernisation Committee 2002-03, HC 1222, Procedure
Committee 2003-04, HC 325 and HC 1169).



Having been introduced in an atmosphere of general consensus,
programming has become one of the most divisive issues in
Parliament. Contributors to this study were therefore unsurprisingly
contradictory in their assessments of its operation. From the
Government perspective, Peter Hain believes that programming has
improved the management of business and, moreover, has shifted
power away from the executive by giving MPs greater awareness about
when issues are likely to be on the agenda, in contrast to the previous
system, which was completely opaque.

Mark Fisher, on the other hand, contends that while programming was
sensible in principle, in practice it has weakened the opposition by
depriving it of the potential ‘time weapon’ of delay and obstruction. He
also believes that scrutiny has not, in any event, significantly improved.
Tony Wright likewise believes that programming has worked out badly in
practice and regards it as the ‘guillotine by another name’, with the result
that many amendments do not get debated. Opposition members are
even more trenchant in their criticism. Sir Nicholas Winterton described
programming as a ‘catastrophic disaster’, while Sir Alan Haselhurst, a
Deputy Speaker, was moved to comment on programming in the
following terms (2001-02, HC 1168 Appendix 42):

It was difficult to escape the conclusion that a reform which had
originally been proposed as a way of securing a fair balance
between the interests of the government, the opposition and other
sections of the House, and ensuring adequate consideration of all
parts of each Bill had become just another weapon in the armoury
for managing the business of the House.

It was hoped that programming would allow more effective and
consistent scrutiny of proposed legislation while recognising both the
need for the government to get its legislation through, and for the
opposition to hold debates and votes on the parts of a Bill that it
considered important. However, the breadth and depth of criticisms
from across the political spectrum suggest that these hopes have not
been realised. The disappointment of those who advocated reform of
the system arises from the fact that programming has been detached
from other reform proposals, most particularly the introduction of some
form of Business Committee in the Commons. Such a committee would,
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proponents of the idea have long argued, deliver greater transparency
and independence in the allocation of time for the legislative programme
and, depending on the model of committee proposed, would also allow
more equitable organisation on other aspects of parliamentary business.
According to Oonagh Gay, ‘The reformers had hoped for a Business
Committee model, to allow more transparency and independence in the
allocation of time. This was vetoed by the whips’ (2005a citing 2001-02,
HC 1168).

Numerous contributors to this study, among them Sir Nicholas
Winterton, Mark Fisher and Paul Tyler, have identified the introduction of
a Business Committee as the key to improving the way that the
Commons organises its time and negotiates with government on the
terms of its work. To date, there have been no formal moves to replace
the opaque system of the ‘usual channels’ with a Business Committee.
The closest move in this direction was during Robin Cook’s reforms
when it was decided that there would be increased consultation with the
opposition parties on the broad shape of the coming legislative year.
However, this change does not appear to have made much real
difference to the way that business is organised. As Mark Fisher put it,
no mechanism exists for Parliament to express itself and ‘Government
has Parliament in a stranglehold’. Although not all parliamentarians
share this analysis, many believe the relationship between Parliament
and government remains seriously unbalanced, having been tilted
further in the wrong direction by the consequences of programming.

Pre-legislative scrutiny

Pre-legislative scrutiny represents another significant feature of the
Labour Government’s changes to the legislative process, albeit one,
unlike programming, which is almost universally welcomed. Prior to a
government Bill being formally published in final form, it may be
published in draft. Since 1997, an increasing number of draft Bills have
been referred to a parliamentary committee for pre-legislative scrutiny.
Most draft Bills are referred to a Commons departmental select
committee or a joint committee of both the Commons and the Lords for
close consideration. The government will publish a list of Bills to be
considered in pre-legislative form at the beginning of each parliamentary
session. At present, only a relatively small (but growing) proportion of



government Bills are subject to pre-legislative scrutiny. When
considering legislation in draft form, select committees are able to call
witnesses for oral evidence and take written evidence from external
sources. Select committees are then able to report their findings in detail
and explain why they support or oppose the proposed Bill and explain
the amendments that they deem appropriate. The government is not
obliged to accept the alterations from the committee, but in many cases
it has done so. As well as considering particular provisions of a Bill, pre-
legislative scrutiny can also consider the human rights implications,
spending implications and delegated powers related to a Bill. Pre-
legislative scrutiny can provide a forum for a wide range of interested
and expert parties to influence legislation at an early stage, thus
providing an important mechanism for collaboration between the
executive, legislature and electorate. Most crucially, as ministers tend to
commit less political capital to draft than to formal legislation, they do
not necessarily regard making changes to a draft Bill as a defeat. It may
even be considered more advantageous to ministers if their draft
legislation is altered at this stage, to permit smoother passage in the
formal legislative process.

As with programming the origins of pre-legislative scrutiny can be
found in the latter years of the Conservative Government. However,
whereas that administration issued some draft Bills for informal
consultation, the Labour Government formally submitted draft Bills to
committees for scrutiny, ensuring that, in essence, there was a new
stage in Parliament’s legislative process (at least, for those Bills
chosen). The major step forward in the development of pre-legislative
scrutiny came with the Modernisation Committee’s report in 1997,
which concluded:

There is almost universal agreement that pre-legislative scrutiny is
right in principle, subject to the circumstances and nature of the
legislation. It provides an opportunity for the House as a whole, for
individual backbenchers, and for the opposition to have a real input
into the form of the actual legislation which subsequently emerges,
not least because ministers are likely to be far more receptive to
suggestions for change before the Bill is actually published...
Above all, it should lead to better legislation and less likelihood of
subsequent amending legislation (1997-98, HC 190).
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Since 1997, there has been a significant increase in pre-legislative
scrutiny. Between the 1997-98 and 2003-04 parliamentary sessions a
total of 42 draft Bills were published. The significant expansion in pre-
legislative scrutiny came under Robin Cook’s leadership of the House.
The Modernisation Committee Report, Modernisation of the House of
Commons: A Reform Programme, which outlined Cook’s vision for
reform, stated that ‘we hope eventually to see publication in draft
become the norm. We recommend that the Government continue to
increase with each session the proportion of Bills published in draft’
(2001-02, HC 224).

To help consolidate the process, in May 2002 the Commons adopted
guidelines for core functions and duties to be carried out by select
committees, including: ‘to conduct scrutiny of any published draft Bill
within the committee’s responsibilities’. Extra resources were provided
through the establishment of a Scrutiny Unit in November 2002 to
assist with pre-legislative and financial scrutiny. Crucially, pre-
legislative scrutiny has proved an effective means for increasing
Parliament’s capacity to influence and shape laws. For example, the
Government accepted 120 of the 148 recommendations made by the
joint committee looking at the draft Communications Bill in 2002. The
Liaison Committee, in its Annual Report for 2004, drew attention to the
increase in pre-legislative scrutiny being undertaken by select
committees and highlighted a number of examples to indicate the
impact that committees were making on the quality of legislation (2004-
05, HC 419).

Nonetheless, questions remain about the extent of government control
over the process. The decision of whether to publish a draft Bill, and to
which committee it should be sent, is usually made at the discretion of
the government. For example, the Work and Pensions Committee’s
request to examine the 2004 Pensions Bill in draft was declined on the
grounds that the Government wanted to proceed immediately with a
formal Bill (Riddell 2004). Conversely, it is possible for select
committees to decline to undertake pre-legislative scrutiny on the
grounds that they are over-burdened with work. Furthermore, there are
no formal guidelines that indicate the sort of Bills that should be subject
to pre-legislative scrutiny, or indicate whether a House of Commons
select committee or a joint committee of both Houses should be



chosen as the most appropriate forum for debate. Once again, the
absence of a Business Committee is relevant as it could provide a
forum for debate on issues such as which Bills should be subject to
pre-legislative scrutiny.

Pre-legislative scrutiny has been widely welcomed. Tony Wright
summed up the views of many parliamentarians interviewed for this
study, saying that "Draft legislation would count as my big gain. The way
legislation is considered is frequently the worst aspect of how
Parliament operates. Pre-legislative scrutiny has improved that
enormously." Many MPs and peers wish to see pre-legislative scrutiny
expanded and the Government has given encouraging signs on this; Phil
Woolas, then Deputy Leader of the House, stated that ‘my view, and
more importantly the Government’s view, is that a Bill should be
published in draft form unless there are good reasons for not doing so’
(HC Deb 24/2/2004 c19 WH).

However, if pre-legislative scrutiny were more routinely used, there is a
danger that select committees might become overloaded with work.
Additionally, as the Liaison Committee pointed out, time constraints can
hamper the effectiveness of pre-legislative scrutiny; for example, select
committees have had difficulties in meeting government deadlines for its
completion (2002-03, HC 558). There is a limit to what select
committees are able to do, at least in the form that they are currently
structured. The Hansard Society Commision report, The Challenge for
Parliament, suggested several ways that select committees could be
differently constituted. For example, the report proposed that they
should have more members and that all backbench MPs should be
expected to sit on a select committee. It also proposed that select
committees should operate through a system of sub-committees to
allow MPs to pursue different specialisations and interests. To recognise
the expanded role of select committees, and the potential greater
demands on MPs’ time, the report proposed that there should be one
day each week when the chamber did not sit to allow greater time for
committees to meet. None of these proposals have, however, been
adopted. Nonetheless, the potential dangers of overload aside, pre-
legislative scrutiny has been one of the notable successes of
parliamentary reform since 1997 and seems certain to remain a feature
of parliamentary procedure in the future.
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Carry-Over of Bills

Another major change has been the introduction of carry-over of Bills from
one session to another, which was designed to mitigate the problems of a
constrained and over-crowded parliamentary timetable. One of the main
reasons given for introducing carry-over was to allow greater time for
scrutiny of Bills, including pre-legislative scrutiny. According to Lord Norton:

The case for carry-over is clear ... Allowing a Bill to carry-over from
one session to another allows for the staggered introduction of Bills
and for a more even distribution of parliamentary resources. It
avoids what Robin Cook has characterised as the ‘tidal wave’
approach to legislation, ... It enables Parliament to give time for
detailed scrutiny without having to be unnecessarily rushed to get
through everything by the end of the session (Norton 2004).

Proposals for carry-over of Bills had been made for many years (e.g.
Making the Law 1992) before being proposed in the Modernisation
Committee’s first report in 1997, and subsequently, in its 1998 report,
Carry-Over of Bills (1997-98, HC 543). These reports recommended that,
in certain defined circumstances, it should be possible to carry over a
Bill to complete its remaining stages in the following session. The first
Bill subject to carry-over was the Financial Services and Markets Bill in
1999 (see below). Once again it was Robin Cook's reforms that saw
carry-over become more widely used. In 2002 both Houses made
provision for the carry-over of some Bills from one session to another. In
October 2004, motions were passed to confirm the procedures for use
of carry-over for government Bills. In November 2004 the Government
introduced the Gambling Bill at the end of the parliamentary session. As
a result, most of its legislative stages were subsequently carried-over
into the following session (thereby reversing the usual situation that only
the latter stages of a Bill are carried-over).

There are some who assert that carry-over, once again, has advantaged
the government over Parliament. They argue that the pressure to accede
to amendments at the end of the session, to avoid a Bill from being lost,
is reduced in cases where carry-over is possible. Nonetheless, carry-
over commands broad support and looks likely to remain a lasting
reform from this period.



The Financial Services and Markets Act: A case study

For those who allege that little has changed in Parliament in recent years
and that its procedures have not been modernised, it is worth looking in
some detail at the passage of the Financial Services and Markets Act
2000. There were many distinctive, and innovative, features of the Bill's
passage, which, taken together, amounted to a radical departure from
those which had gone before.

Before the Financial Services and Markets Bill was considered by
Parliament, the Treasury published a draft Bill. The financial services
industry, the public and three parliamentary committees were given the
opportunity to comment on the draft legislation before it was put before
Parliament. It was first examined by the House of Commons Treasury
Select Committee (1998-99, HC 73-I), before becoming the first Bill to be
considered in draft by a Joint Committee of both Houses of Parliament
(1998-99, HC 328). It was the first significant piece of legislation which
needed to be certified by ministers as compatible with the European
Convention on Human Rights. Additionally, it was the first public Bill to be
subject to the carry-over procedure, allowing its passage to span two
parliamentary sessions (see Smith-Hughes 2001). The work of a joint
committee of the Commons and the Lords, established specifically to
scrutinise the draft legislation, was especially significant, holding seven
oral evidence sessions and examining some 60 written submissions.
Moreover, in being given a specific remit that included scrutinising the
proposed arrangements for the accountability of the FSA, the Joint
Committee was also able to examine options for the ongoing
parliamentary scrutiny of the FSA. This procedure allowed concerns and
practical issues to be raised and incorporated into the process.

Delegated legislation

Delegated legislation is one of the most important parts of the law but
the procedures for its passage are one of the most neglected, and
poorly regarded, aspects of the legislative process. Moreover, there is a
clear distinction between the work of the Commons and the Lords.
Indeed, the way that the two Houses scrutinise delegated legislation
strengthens the case of those who assert that the Lords provide more
rigorous scrutiny of legislation than the Commons.
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In the past few decades there has been a massive growth in the use of
delegated (or secondary) legislation. In 1970, Statutory Instruments filled
4,880 pages of legislation; by 1996 that had grown to 10,230 pages
(1999-2000, HC 48). Such legislation provides much of the crucial
powers and provisions not contained in primary legislation. The
procedures for Parliament’s consideration of delegated legislation have
been severely and regularly criticised. For example, the Liaison
Committee described the scrutiny of secondary legislation as ‘woefully
inadequate’ (1999-2000, HC 300) and the Norton Commission
described delegated legislation procedures as ‘close to preposterous’,
arguing that major change is needed to existing arrangements (2000).
Given this negative verdict it is not surprising that there have been calls
for major reform of the system. In 1996 and 2000, dates which are
significant as they fall under both Conservative and Labour
administrations, the Commons Procedure Committee published two
virtually identical reports on the subject (1995-96, HC 152; 1999-2000,
HC 48). Both called for substantial improvements to the way that
Parliament scrutinises delegated legislation. Given the weight of support
for such proposals, it might have been reasonable to assume that this
area would have been a priority for reform. In fact, only the House of
Lords has made any real progress.

In 2003 the Lords established the Merits of Statutory Instruments
Committee to serve as a sifting mechanism to identify those Statutory
Instruments (Sls) that were important and merited further debate or
consideration. The Committee considers every Sl laid before Parliament
and determines whether special attention should be drawn to them, on
grounds such as whether it is politically or legally important or that it is
inappropriate in view of the changed circumstance since the passage of
the parent Act. To date, the Committee has produced numerous reports
advising the House on the scrutiny of delegated legislation and has
covered issues ranging from draft regional assembly and local
government referendums, to horse passports and regulations
concerning medicines for human use. Following the decision of the
House of Lords to establish the Merits Committee, the Commons’
Procedure Committee issued a further report in 2003, which concluded:

We welcome the Lords’ decision to appoint a sifting committee, but
emphasise our view that it would be advantageous for discussions



to begin immediately with a view to establishing a Joint Committee
for sifting delegated legislation from the outset. The alternative of
waiting for the Lords’ Committee to start and then attempting to
join in later strikes us as much less sensible (2002-03, HC 50).

The Government rejected the Committee’s proposals, claiming that, ‘a
sifting committee may lead to greatly increased demands on
parliamentary time’ (2002-03, HC 684). There was, however, one
significant change to delegated legislation through the Regulatory
Reform Act 2001, which was an extension of the Deregulation and
Contracting Out Act 1994 and widened the provisions to cover burdens
affecting individuals. However, this apart, the Government has not made
any headway with reform to this crucial part of the legislative process
and calls for reform will, no doubt, continue to be made.

Scrutiny of European Legislation

Most of the modernisation reforms concentrated on domestically
initiated legislation. However, according to a Cabinet Office report in
2002, about 50 per cent of ‘significant legalisation’ enacted in the
United Kingdom originates in Europe. Despite the volume of new law
coming from Europe, the procedures for authorising and scrutinising it
attract little interest and are not well understood. Nonetheless, as the
Hansard Society Commission on Parliamentary Scrutiny noted in 2001,
‘the two Houses [of Parliament] provide the UK with some of the most
effective parliamentary scrutiny of European matters of any of the 15
member states’.

The scrutiny of European Union issues is a good example of the two
Houses of Parliament working in a complementary and mutually
beneficial manner. The House of Lords’ European Union Committee
operates with a number of sub-committees involving some 70 peers and
carries out detailed scrutiny of proposed EU legislation. It looks at a
relatively small number of areas in considerable detail (about 40-50 each
year) and takes a different approach to that of the Commons’ European
Scrutiny Committee, which rapidly sifts all proposals under consideration
in the Council of Ministers (usually about 400 a year). These
arrangements are supplemented by the European Scrutiny Reserve, a
resolution of the House of Commons that UK ministers should not enter
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into any new commitment in the Council of Ministers until scrutiny in the
Commons has been completed (apart from in exceptional
circumstances). A similar resolution applies to the House of Lords.

The Modernisation Committee inquired into European Scrutiny in 1998
(1997-98, HC 791) and its proposals were implemented in November
1998. The measures included strengthening the scrutiny reserve
resolutions by bringing in other areas of European competence (such as
joint decisions and strategies as allowed under the Treaty of
Amsterdam), extending powers to scrutinise legislation on issues such
as Foreign and Security Policy and introducing greater monitoring of the
Council of Ministers by the European Scrutiny Committee.

Although the reforms introduced in 1998 strengthened the European
scrutiny system, by 2004 calls for further improvement were again being
made. Responding to criticism from the Confederation of British
Industry, that MPs are ‘asleep on the job’ about European legislation,
Peter Hain conceded that there was a tendency for the ‘average’
parliamentarian to ignore EU rules and that individual MPs needed to ‘up
their game’ to improve parliamentary scrutiny of European legislation.
Nonetheless, Hain believed that ‘The European Scrutiny Committee
does an excellent job sifting through these piles of documents that come
from Brussels but they do not mainstream the issue’ (interview with BBC
Radio 4's Today programme, 20 August 2004). He said that tighter
scrutiny of Brussels was a key issue being looked at as part of the
House of Commons’ modernisation agenda, and that a new
parliamentary committee was to be set up to improve the scrutiny of EU
legislative proposals which would enable MPs to examine and influence
such measures at an earlier stage. This committee is expected to take
public evidence from government ministers, MEPs and EU
Commissioners. However, Gwyneth Dunwoody questioned whether it
was constitutionally legitimate to allow MEPs and other members of
European institutions to be scrutinised at Westminster.

In March 2005, the Modernisation Committee published its report,
Scrutiny of European Business which contained many recommendations
to improve the way that Westminster scrutinises the legislation and
activities of the European Union (2004-05, HC 465-1). These
recommendations included the establishment of a new Joint Grand



Committee to consider European Union matters, which, as indicated in
the above interview, would be able to take evidence from a European
Commissioner, and also proposed reforms to improve the effectiveness
of the European Scrutiny Committee. Coming so close to the date of the
General Election, the report set the agenda for European scrutiny in the
new Parliament.

The Joint Committee on Human Rights

Although not formally part of the modernisation process, the passing in
1998 of the Human Rights Act, and the incorporation of the European
Convention on Human Rights into UK law, has had a significant impact
on the legislative process. The Act required the UK courts to interpret
and give effect to the laws made by Parliament, as far as possible, in a
way which is compatible with the rights guaranteed in the Convention.
In the wake of this major constitutional development, a Joint Committee
on Human Rights (JCHR) was established in January 2001 with a remit
to consider and report on matters relating to human rights in the United
Kingdom (but specifically excluding consideration of individual cases)
and, in particular, to carry out proactive scrutiny of proposed primary
and secondary legislation for human rights compatibility. This
development was particularly notable as being the first permanent Joint
Committee of both Houses. Since its formation, the Committee has
looked at every Bill introduced into either House; in total it has examined
well over 300 Bills and has drawn the special attention of each House to
around 100 of these. Sometimes its reports have drawn Parliament’s
attention to relatively minor concerns about compliance, while others
have gone to the heart of a Bill’s purpose (Evans 2004).

According to Paul Evans, former clerk to the Committee, one of the
JCHR'’s main effects has been to increase awareness within government
departments that every Bill will be examined: ‘It is the threat of
unavoidable, detailed and well-supported parliamentary scrutiny that is
the key factor here in enhancing Parliament’s influence on legislative
outcomes’ (2004). Furthermore the Committee has had some success in
persuading departments to give a fuller account of the Convention rights
issues which they believe are engaged by particular provisions. In this,
it is trying to engender a culture of justification within government, rather
than allowing simply the tradition of assertion.
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A particularly notable example of the innovative nature of the
Committee’s work took place in 2004 with its report on the meaning of
'public authority' under the Human Rights Act (2003-04 HL 39, HC 382).
This was a highly unusual, perhaps unprecedented, example of
Parliament taking on the courts over their interpretation of its intention in
making law. The Committee showed that it was prepared to undertake a
form of monitoring of what happens after legislation has been made and
indicated the Committee’s belief that the Human Rights Act required a
different type of monitoring. By establishing such a Committee,
Parliament has provided a certain counterweight to the government and
the courts on this issue and has shown itself able to adapt effectively to
new developments. Over the longer term, it may be that changes brought
about by the incorporation of the Human Rights Act will come to be seen
as among the most profound constitutional reforms of this period.

Legislative Reform: A mixed verdict

Westminster’s legislative process is markedly different to the one
inherited by the incoming Labour Government in 1997. The changes that
have been implemented stand as a tangible correction to those who
assert, wrongly, that Westminster is a fossilised institution, unable or
unwilling to adapt itself to changed circumstances. Understandably, the
modernisation process is of little interest to the population at large but,
nonetheless, Parliament deserves more credit than it usually receives for
making its procedures, in certain respects, more effective.

Many reforms since 1997 have been beneficial to Parliament, in terms of
increasing its ability to scrutinise legislation. Innovations such as the
increased use of draft Bills and pre-legislative scrutiny have been widely
welcomed, enhancing the role and effectiveness of Parliament and
enabling both parliamentarians as well as those outside Westminster to
engage in the legislative process in a more meaningful way. Explanatory
notes to accompany Bills mean that the provisions involved, and their
purpose and implications, are more easily understood. The ability to
carry-over Bills from one session to the next is a sensible innovation to
allow greater time to scrutinise legislation and, potentially, to even out
the more eccentric features of the parliamentary timetable. The example
of the Financial Services and Markets Act, which is just one among
many, shows the benefits of reform and how much has been achieved.



The use of joint committees consisting of members of both the
Commons and Lords has increased and is a welcome development.
Such committees consider draft Bills on a temporary basis and human
rights on a permanent basis. The complementary functions of the two
Houses are most apparent in relation to scrutiny of European issues and
represents a model upon which Parliament should build.

Nevertheless, there is another side to this story. For example, the verdict
on programming of legislation is much more complicated, ranging from
pragmatic acceptance to outright hostility. The introduction of
programming was advocated for many years by MPs from across the
political spectrum, and few commentators wish to return to a totally
unprogrammed system. It is evident that programming has brought
some order and certainty to the legislative system. However, a strong
case has been made, and not just by the opposition parties, that this
greater certainty has been most beneficial to the government and further
strengthened its dominance over the legislature. In the view of many
observers, the reason why programming has attracted such controversy
is because it has become detached from other reforms. Most reports
that have advocated programming envisaged that it would be
implemented in conjunction with the establishment of some form of
Business Committee or Legislation Steering Committee. Making the
Law, for example, made the case that programming would be a means
to a greater end; namely, improved methods of scrutiny, which would be
organised more consensually through a Business Committee. Such a
committee would also allow the different parties, and backbench and
frontbench interests, to have a role in organisation of the parliamentary
timetable and the legislative process. Yet it is clear that the prospect of
securing a Business Committee is inextricably linked to the executive’s
desire to maintain control. It would seem, therefore, that the Government
has only been prepared to make changes that it found acceptable. As
such, the reforms that it introduced were often disjointed and lacking
coherence. In consequence, programming has not delivered all the
benefits that its many proponents would have hoped.

Praise for the positive changes therefore has to be tempered by criticism
of the inaction in other aspects of the process. These areas include the
system of Private Members’ Bills, which should provide individual
parliamentarians with a more effective opportunity to develop their
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legislative function. In fact, private members procedures are quite clearly
dominated by the interests of the executive, so much so that some
commentators argue that they simply represent a sub-specie of
government Bill. Standing committees, in the opinion of virtually all
those who have close experience of them, do not perform well their role
of scrutinising legislation and should be reformed. The scrutiny of
delegated legislation has been widely criticised, particularly in the
Commons, and is long overdue for reform. The growth of European
Union legislation has had enormous impact on the British legislative
process, to which Parliament has not yet adequately responded. These
defects mean that pressure for reform remains very much alive.
Significantly, the House of Lords Constitution Committee recently
published a wide-ranging report into the way that Parliament considers
legislation and put forward a comprehensive range of proposals for
improvement (2003-04 HL 173-1).

More broadly, the Government can be criticised for not considering
more fundamental and far-reaching changes to the way that Parliament
makes the law. The amount of legislation, and the time and resources
that Parliament has to scrutinise and authorise such a volume, attracts
regular criticism. It was as long ago as 1947 that L.S. Amery, in Thoughts
on the Constitution, argued that ‘Parliament has become an overworked
legislation factory’. Almost 60 years later, Sir Nicholas Winterton argued
that Parliament suffers from ‘grave indigestion and constipation’ with far
too much legislation stretching MPs, peers and their committees
beyond their limit.

Yet there has been little debate about the totality and scope of the
annual legislative programme. There has been little consideration of
alternative models, such as greater use of Special Standing
Committees, which would allow for expert witnesses to be called and
which provide an additional forum for consideration and scrutiny. There
have been no moves to experiment with dual-purpose committees,
which combine standing and select committee functions. Such
combined committees are the norm in many other Parliaments,
including the Scottish Parliament and most of Western Europe, and their
use might improve both the quality of legislation and accountability. As
a whole, there has been little progress on the bigger picture of
Parliament’s law making functions.



Perhaps the main reason why the Government, and indeed any
government, may be reluctant to consider fundamental change is that
law making is neither an administrative process nor one that lends itself,
naturally, to a high-minded and dispassionate approach (although any
efforts to promote such qualities would surely be welcome). Instead, the
system, as with everything to do with Parliament and government, is
essentially political. Much of what happens has to be viewed through the
prism of the political battle, the exercise of the mandate and pursuit and
retention of power. The system we have essentially allows the
government to get its legislation through in the form that it desires. There
is, therefore, little incentive to change the basic underpinnings of the
system. Viewed from that perspective, the Labour Government since
1997 has actually delivered a considerable number of beneficial reforms
to the legislative process. In October 2004, the House of Commons
voted to make permanent many of the legislative process reforms
introduced since 1997, (including programming and the carry-over of
government Bills), thus ensuring that this period would be characterised
by lasting change (HC Deb 26/10/2004 c1273).

Given the political imperative and the government’s dominant role in the
system, reforms are best pitched as delivering something for both
Parliament and government. Pre-legislative scrutiny, for example, can be
viewed as a way of delivering greater efficiency for the government,
allowing its proposals to be tested and scrutinised before it has
committed itself to a final version. Similarly, proposals for post-
legislative scrutiny, which have been made consistently but without
much success, would, if implemented, allow for more rational appraisal
of legislation and might appeal on grounds of efficiency and good
governance.

Furthermore, many aspects of the legislative process are hidden from
view. For example, Joan Ruddock pointed out how much influence
Labour backbenchers have behind the scenes. Their access to
ministers, she believed, makes a real difference to what is finally
presented to Parliament. The same situation existed, one could
suppose, when the Conservative Government was in power and so is a
crucial determinant in the relationship between the executive and the
legislature (or at least one part of the legislature). It is equally important
to remember that the government must also deal with rebellions and

31



32

dissent, which increased significantly in recent years (Cowley & Stuart
2005). It is inevitable that reforms to the legislative process, driven and
controlled by the government as they inevitably are in the British political
system, are seen in that realistic political light.

This section has looked at the procedures Parliament uses in making the
law and at the various changes, or sometimes absence of change, that
have occurred in this sphere. One central aspect of the process is the
scrutiny given to the government’s legislative proposals. The following
section looks at a very different element of Parliament’s scrutiny
function: that of ensuring the accountability of the executive.



(ii) Parliamentary scrutiny of the executive

In this chapter, we consider a number of specific elements related to the
way that Parliament scrutinises government and holds it to account for its
actions. These elements include issues of ministerial and prime ministerial
accountability; the role and function of select committees; Parliamentary
Questions and the provision of information; as well as the impact of
Freedom of Information legislation and questions of commercial
confidentiality. In looking at these issues and the attempts to achieve
reform in these areas, the chapter illuminates the core tension inherent in
the relationship between Parliament and government — namely, the balance
of power between the two. It is this tension that helps to explain the
general, and at times contradictory, direction of the overall modernisation
process.

The groundswell for radical reform

One key aspect of Labour’s programme of parliamentary modernisation
was a commitment to strengthen Parliament’s ability to scrutinise
government and increase ministerial accountability. Yet, for much of the
period after 1997, little headway was made in that direction. Much work
was done to reform the legislative process and likewise, as will be seen,
considerable attention was given to measures aimed at updating
Parliament’s public image and improving its communicative capacity.
But a glance at the Modernisation Committee’s work over the last eight
years (see Appendix 2) illustrates that, at least for the duration of the
1997 Parliament, its focus was generally on legislative and procedural
issues, timetabling and the upgrading of media facilities, rather than the
more fundamental matter of shifting power back to the legislature.
Indeed, by the end of the 1997-2001 Parliament, MPs from across the
political spectrum argued that if the scales had moved it was because
they had tilted in the executive’s favour (e.g. Wright 1999; Tyrie 2000;
20083; Tyler 20083).

The frustration created by the Government’s refusal to undertake far-
reaching parliamentary reform during its first term, augmented by a
perception that Labour ministers were not treating Parliament with the
respect it deserved, eventually found vent in the Liaison Committee’s
report, Shifting the Balance: Select Committees and the Executive
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(1999-2000, HC 300). The Government’s subsequent rejection of
virtually every recommendation that the report proposed (see c4737) did
little to assuage the mood of discontented backbenchers, still less the
Liaison Committee, which followed its initial report with another in July
2000, Independence or Control? (2000, HC 748), in which it warned the
Government that Parliament should not be taken for granted. It followed
that in March 2001 with the publication of Shifting the Balance -
Unfinished Business (2001, HC 321), which repeated the case for the
reform package that had been outlined in the Liaison Committee’s two
previous reports. It also underlined the widespread support for
parliamentary reform that was growing amongst backbench MPs, as
evidenced three months later by the formation of Parliament First — a
cross party grouping that aimed to promote the interests and influence
of Parliament and to achieve a more balanced relationship with the
executive. This reflected a wider trend, which Cowley and Stuart (2003;
2004) have documented, that saw MPs — particularly those on the
Labour side — exercise greater independence of action and a willingness
to rebel against the party line.

As noted earlier, the pressure for change was further bolstered by two
important commissions — chaired by Lords Norton and Newton
respectively — which had been set up around that time. The proposals in
these two reports won support from a cross-section of external observers
and dovetailed with recommendations contained within the reports of the
Liaison Committee. For example, the Liaison Committee suggested in its
March 2000 (HC 300) report that: the role of the whips in determining the
membership of select committees should be curtailed; that an alternative
career structure to ministerial office be established through the introduction
of additional payments to select committee chairs; and, that committee
resources should be increased and a new support unit be created within
the Committee Office.

The agenda for change that began to form out of these proposals
coincided with Labour’s second landslide victory in the 2001 general
election, and the appointment of a senior and reform minded Government
figure, Robin Cook, as Leader of the House. The confluence of these three
factors created a window of opportunity for the fundamental restructuring
of Parliament, although it did not immediately appear so at the time. On
11 July 2001 the Committee of Selection announced the select committee



memberships for the current Parliament. The composition of the proposed
committees, particularly the removal of Gwyneth Dunwoody and Donald
Anderson from the Transport and Foreign Affairs Committees respectively,
aroused controversy. The following week, in a calculated display of
defiance, over 100 Labour MPs voted against the Government to reject
the proposed memberships of the Transport and Foreign Affairs
Committees. This incident was important at three levels. First, it
demonstrated the power of the executive, via the whips, in appointing
members to Parliament’s scrutiny committees. Second, it displayed the
rather facile role of the Committee of Selection and consequently fuelled
demands for severing the link between the executive and appointments to
select committees. Finally, and most importantly, the incident revealed the
latent power of Parliament.

Cook’s radical agenda

The new Leader of the House, Robin Cook, distanced himself from any
involvement in the affair but quickly announced a raft of reforms and
reviews. Standing Orders were amended to give every select committee
the freedom to decide for itself whether to appoint a sub-committee and
the right to appoint a joint committee with other select committees. He also
signalled his willingness to consider the proposals put forward by the
Liaison Committee, Norton Commission and the Newton Commission to
reduce the role of the whips and pay select committee chairs an additional
salary in order to create an alternative career path to ministerial office within
the House (Cook 2001a).

During the first three months of the 2001-2002 session the
Modernisation Committee collected evidence from a large number of
proponents of parliamentary reform, including Lords Newton and
Norton. In December 2001 Robin Cook published a memorandum via
the Modernisation Committee in which he set out his perspective on
reform (HC 440). It was clear from the memorandum that Cook’s
interpretation of ‘modernisation’ was significantly different from those
held by previous Leaders of the House since May 1997. There was a
clear shift in emphasis away from Parliament’s role as a legislature and
towards its scrutiny function - ‘Good scrutiny makes for good
government’ (para.2). The powers of select committees now formed the
central focus of the Modernisation Committee’s work, which involved an
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examination of the appointments process, resources and powers
available to committees and the ability to take committee reports to the
floor of the House. The memorandum formed a statement of purpose
around which the wider debate about parliamentary reform could be
based and the future work of the Modernisation Committee focused.
Indeed, in February 2002 the Conservative Party published a policy
paper, Delivering a Stronger Parliament, which broadly welcomed the
Cook memorandum in addition to advocating the strengthening of select
committees with new formal powers.

In line with the shift of focus signalled in the Cook memorandum, the
Modernisation Committee published its first full report of the new
Parliament, Select Committees, in February 2002 (HC 224). The report’s
recommendations were ‘intended to enable Members of the House to be
more effective in discharging their role of scrutiny’ and were clearly
influenced by the previous work of the Liaison Committee, and the
Newton and Norton Reports. The recommendations fell into four main
categories: appointments; resources; remit; and payment.

Reforms to select committees

Of central importance was the Modernisation Committee’s return to the
issue of nominations to select committees and the role of the whips. The
controversy surrounding the initial committee memberships in July 2001
augmented the feeling that reform was necessary and cemented cross-
party support in the debates in the House on 16 and 19 July 2001. The
Modernisation Committee endorsed the comment of Lord Sheldon that
‘the executive, via the whips, ought not to select those members of the
select committees who will be examining the executive, that is crucial’
(2001-02, HC 224).

The Modernisation Committee recommended that the Chairman of
Ways and Means should chair a new Committee of Nomination whose
members would be drawn predominantly from the Chairmen’s Panel,
which is itself appointed by the Speaker of the House of Commons. The
proposed Committee of Nomination would have consisted of nine
members (in addition to the non-voting Chairman of Ways and Means)
drawn predominantly from the Chairmen’s Panel (HC 224 paras. 7-23).
The proposals therefore sought to respond to the criticism that the



Liaison Committee’s 2000 (HC 300) recommendation for a three
member Panel of Selection was too narrow. The Committee of
Nomination would receive nominations from political parties in the same
way as previously and then the final lists would be agreed through a vote
in the House. The perceived value of the proposals was that a new
Committee of Nomination would act as a counterweight to the executive
in determining the composition of select committees.

The Modernisation Committee went on to endorse the previous
recommendation of the Liaison Committee: that a central unit be
established containing specialised staff with the expertise to support
select committees in their scrutiny of the executive. It also recommended
that the resources of the National Audit Office be more equitably shared
amongst the select committees and that sufficient administrative staff
should be made available to committees in light of their increasing duties
and responsibilities. The increase in resources was seen as vital to
achieving more systematic scrutiny of governmental activity. The growth
in the size and responsibilities of the state coupled with the adoption of
new forms of governance involving a mix of service providers, many of
which enjoyed an arm’s-length relationship with ministers, had not been
matched by an increase in the scrutiny capacity of Parliament. Select
committees have always prized their discretion to decide on the topics
and issues deserving inquiry and have traditionally reacted against
proposals that would impinge or impose structure on this freedom.
However, during the previous Parliament the Liaison Committee had
agreed that in future all select committees should publish annual reports
on their activity so that common challenges and issues could be
identified and addressed, as well as spreading examples of good
practice. The Modernisation Committee recommended that an agreed
statement would outline the core tasks of select committees (HC 224
paras. 31-35). The list of core tasks would then form the framework
around which each select committee would structure their annual report.
The aim of this recommendation was not to reduce the freedom of select
committees but to encourage committees to broaden the scope of their
work and develop a degree of consistency.

The final theme of the Select Committees report by the Modernisation
Committee in February 2002 took on the proposal first suggested by the
Liaison Committee in its Shifting the Balance report of March 2000 (HC
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300), and subsequently supported in the Norton and Newton Commissions
that the chairs of select committees should be paid an additional salary in
recognition of the extra workload involved and to create an alternative
parliamentary career structure to ministerial office. The Modernisation
Committee recommended ‘that the value of a parliamentary career
devoted to scrutiny should be recognised by an additional salary to the
chair of the principal investigative committees’ (HC 224 para. 41).

Within weeks of the publication of the Modernisation Committee’s report
on select committees the Liaison Committee published its own report -
Select Committees: Modernisation Proposals (HC 692) — which proposed
many of the same recommendations, though not all. The Liaison
Committee did not support the Modernisation Committee’s
recommendations to rename select committees ‘scrutiny committees’,
increase the number of select committee members from 11 to 15 or
impose a two-Parliament rule for chairs, but did endorse its
recommendations regarding appointments, remit, resources and payment.

Prime Minister’s appearance before the Liaison Committee

The parliamentary reform agenda received an unexpected boost in April
2002 when the Prime Minister wrote to the Chair of the Liaison Committee
offering to appear twice a year before the committee (2001-02, HC 984).
Attempts by the Public Administration Select Committee (PASC) and the
Liaison Committee in the previous Parliament to secure the attendance of
the Prime Minister had been unsuccessful (see 2000-01, HC 235; HC 321).
The first session with the Prime Minister took place on 16 July 2002 and
a regular pattern of twice-annual appearances has now been established
(see 2001-02, HC 1095; 2002-03, HC 334; 2003-04, HC 310). The regular
appearance of the Prime Minister before the Liaison Committee has
undoubtedly filled a major gap in parliamentary scrutiny.

The format of the sessions has evolved and matured rapidly as an
unwieldy collection of around 33 committee chairs (including domestic
committee chairs) have had to find an acceptable way to structure the
questioning. The procedure established towards the end of the 2001-
2005 Parliament involves the Liaison Committee informing the Prime
Minister and the media of the three main themes and issues that the
committee would like to cover at the forthcoming session. But neither the



Prime Minister nor the Chair of the Committee is made aware of the
specific questions in advance of the session. The nature of the questions
and the level of reply given tend to allow a more constructive,
informative and non-partisan dialogue than the theatrical and
confrontational exchanges which typify Prime Minister's Questions in
the chamber. The length of questioning, some two-and-a-half hours as
compared to Prime Minister's Questions (PMQs) of 30 minutes, also
provides an opportunity to examine an issue in some detail — with the
Prime Minister on occasion agreeing to send the Liaison Committee a
memorandum or further information.

However, while the working arrangements of the sessions have
attempted to balance breadth and depth there is a limit to the number of
issues that can be examined in each session. More broadly, twice-yearly
appearances by the Prime Minister before the Liaison Committee should
not become a constitutional veneer that seeks to mask or distract
attention from the challenges faced by departmental select committees
in their day-to-day scrutiny of the government and wider state. It is also
important to recognise that it was the Prime Minister who decided to
appear before the Liaison Committee. Parliament had previously failed to
secure his attendance and had been unable to generate sufficient
pressure to force an appearance. Despite this, the Prime Minister’s
decision to instigate regular appearances before the Liaison Committee
marked a positive development for parliamentary scrutiny.

However, the buoyant mood of reformers was deflated to some extent
after the Modernisation Committee’s proposals received an unexpected
setback in May 2002 when the plans for a new Committee of Nomination
were rejected on an ostensibly free vote by 209 votes to 195. As Peter
Hennessy (2004) noted bitterly, ‘...this was a case of kissing-the-chains-
that-bind which quite took one’s breath away — quite the lowest moment
for select committees on the road from 1979. May 2002 really was the
poverty of aspirations at its malign worst’. The Chair of the PASC, Tony
Wright, similarly noted (2004: 870),

It should never be forgotten by those who parrot the glories of
parliamentary sovereignty, or denounce wicked governments for
blocking reforms to strengthen Parliament, that when a Leader of
the House provided MPs with an opportunity to decide on a free
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vote whether they wanted the composition and chairs of select
committees chosen by the whips and the party machines (as they
are at present) or by themselves, they voted for the former option.
This is more revealing about the real obstacles to serious reform
than innumerable texts on the subject or routine polemics on the
tyranny of the executive.

The Commons did, however, support the motion to introduce an
additional salary for select committee chairs. It has been suggested that
the introduction of additional payments (without the concomitant
reforms to reduce the power of the whips) may actually have increased
the executive’s influence within the House by creating an additional tier
of attractive patronage appointments. The Modernisation Committee
had been aware of this possibility and had warned in its February 2002
report, ‘It would be wholly unacceptable if paid chairmanships were to
become an extension of political patronage’ (HC 224 para.26) and yet,
in essence, this is exactly what has happened.

Other more positive changes were agreed that might well increase
the effectiveness of parliamentary scrutiny. These included the
establishment of a set of common objectives (see Table 4), agreement
for a new staffing unit to offer select committees more resources in
financial scrutiny (bolstered by secondments from the National Audit
Office). A new term limit for chairs was introduced, of two Parliaments or
eight years, whichever is greater. Committees were also given the power
to exchange papers with the Scottish Parliament and Welsh Assembly,
thereby enhancing the potential for joint-working.

The May 2002 debate on parliamentary modernisation provided a
classic example of the true balance of power within the House of
Commons as well as an instructive insight into the Government’s
mentality since May 1997. From one perspective the debate and the
subsequent votes illustrated that Robin Cook lacked the full support of
the Prime Minister and his Cabinet colleagues in pushing forward his
agenda. No member of the Cabinet voted with the Leader of the House.
A second perspective illuminates the power and role of the whips.
Although the modernisation proposals were tabled as a free vote in
reality both the Conservative and Labour whips used every weapon in
their arsenal to ensure that the proposal to create a new Committee of



Nomination was not supported. The role of the whips in orchestrating
the executive’s large majority against a proposal supported by the
Liaison Committee, Modernisation Committee and the Parliament First
cross-party group of MPs would seem to support the broader concern
that the Labour Government has been committed to shifting the balance
in principle but not in practice (see Gregory 1999). However, without a
clear shift in the executive mentality to one that views parliamentary
scrutiny not as a threat but as a vital component of good governance in
a modern democracy, the modernisation reforms that were approved are
likely to have a restricted impact.

The establishment of an agreed set of core tasks for select committees
is a positive development, with the potential of enhancing the standard
of parliamentary scrutiny (see Appendix 4), but is compromised by the
realities of the balance of power within the House which effectively
mean that select committees are de facto heavily reliant on the co-
operation of ministers and civil servants. Without a shift in executive
mentality select committees will gain very little from having their core
tasks and duties codified. For example, Task 8 encourages select
committees ‘To scrutinise major appointments made by the
department’. This task would appear to complement the Government’s
1998 invitation in Quangos - Opening Up Appointments for select
committees to play a greater role in the appointments process and the
inclusion of this task was clearly fuelled by the perceived success of the
Treasury Committee in relation to appointments to the Monetary Policy
Committee. However, other committees have been less successful.
Numerous committee annual reports complain of departmental and
ministerial obstruction. In 2002, for example, the Education and Skills
Committee and the Home Affairs Committee both reported that they
had sought an active role in relation to specific senior appointments,
that of HM Chief Inspector of Schools and the Chair of the Independent
Police Complaints Commission, respectively. Both committees made
recommendations to this effect, which were in both cases rejected by
the Government.

However, the value of the core tasks is that they at least encourage
select committees to reflect on the scope of their responsibilities and
dedicate at least some time and resources to the scrutiny of issues and
areas of government that may otherwise have been overlooked. The

41



42

production of annual reports not only augments this pressure to expand
committee activity but the review of all these annual reports by the
Liaison Committee (see 2001-02, HC 590; 2002-03, HC 558; 2003-04,
HC 446; 2004-2005, HC 419) may eventually force the Government,
either formally or informally, to alter its stance.

In conducting their core tasks select committees are limited by a
continued dearth of resources. Therefore, the creation of a Scrutiny Unit
within the Committee Office of the House of Commons undoubtedly
represents a positive development. However, the size and scope of the
Scrutiny Unit is at present restricted. The unit consists of just 16 staff
who are expected to support around 22 select committees and a
number of joint committees in the scrutiny of expenditure and draft
legislation. One committee chair noted that the Scrutiny Unit was simply
‘spread too thin’ to make any significant difference. The chair of the
Transport Committee, Gwyneth Dunwoody, echoed this position when
she noted that her committee is supported by just seven staff but is
charged with overseeing a department of some 20,000 civil servants and
public servants spread across the central department, seven executive
agencies (e.g. Highways Agency), public corporations (e.g. Civil Aviation
Authority), executive non-departmental public bodies (e.g. Strategic
Railway Authority) and Public Interest Companies (e.g. Network Rail).

It is also important to recognise, as the Newton Commission
emphasised (2001: 200), that parliamentary scrutiny is still
predominantly based around ministerial departments and has not
evolved to recognise that the vast majority of modern governance is
exercised not by ministers in Whitehall departments but by appointed
officials in so-called quangos and a range of other bodies. The reports
of the Public Administration Select Committee have clearly illustrated
the growing role and powers of these quasi-autonomous bodies (see
1998-99, HC 209; 2001-02, HC 367). Task 7 — “To monitor the work of
the department’s Executive agencies, NDPBs, regulators and other
associated public bodies’ — therefore fulfils an important role in making
select committees aware of the existence of these bodies. Since 2001 a
number of committees, notably the Northern Ireland Affairs Committee,
Health Committee and Treasury Committee, have employed their new
powers to create sub-committees as a useful method for increasing the
breadth of scrutiny. Indeed, according to the Sessional Returns for



1999-2000 to 2003-04, the use of sub-committees almost quadrupled
between 1999 and 2003 (see Appendix 11).

Nonetheless, overall select committees still lack the time, expertise and
resources to scrutinise more than a handful of the largest arm’s length
bodies. Indeed, the views of the majority of select committee chairs reflect
a mixture of institutional apathy and political realism. The Chair of the
Agriculture Committee (1999, HC 209: 162) noted:

I’'m afraid that there simply is not time for select committees to look
at each and every one of the quangos within their remit...select
committees simply do not have the time and resources to do what
they already do, never mind having their burdens added to. | regard
this as disappointing but an acceptance of reality.

It would, however, be wrong to assume that the scope and standard of
parliamentary scrutiny could be improved simply through the provision
of more staff and resources to select committees, whose members
have frequently argued against an increase in resources for fear that
their work may become staff-led. The central resource that a large
number of interviewees suggested Parliament really needed was
political will - rather than money or staff. Select committees already
have expansive powers to demand ‘persons, papers and records’ but
what they lack are members who are willing to use these powers.
Parliamentary reform remains, at base, a cultural challenge and requires
MPs to see it through.

The Newton Commission of 2001 stressed the importance of promoting
a ‘Scrutiny Culture’ in which the loyalty of backbenchers should be
balanced between the House, their constituents as well as party. During
the 2001-2005 Parliament the culture of the House of Commons did
evolve in a manner that was less compliant to the will of the executive,
as demonstrated in the votes over tuition fees and foundation hospitals.
This shift in culture created a pressure on the executive to respond and
implement reforms that would vent this force and respond to demands
for reform but arguably in a manner that would not threaten the overall
status quo. This, perhaps, explains the Prime Minister’s decision in April
2002 to appear twice a year before the Liaison Committee (see 2001-
02, HC 984).
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Promoting a parliamentary career

The introduction of additional salaries to select committee chairs was
intended to create an alternative career structure to ministerial office. The
Newton Commission recommended that the salary for a chair should be
commensurate with that of a Minister of State (currently £38,000 in addition
to the salary of an MP). The Norton Commission went further, suggesting
that the chairs of certain major committees (such as the Treasury Committee
and Public Accounts Committee) should receive the same salary as a
Cabinet minister (currently £73,000 extra). The acceptance by the House of
Commons of the Senior Salaries Review Commission’s recommendation
that the additional salary should be just £12,500 per annum (implemented
from the start of the 2003-2004 parliamentary session) has done little to
raise the status or profile of select committee work. Although reform-minded
MPs remain positive and suggest that the additional salary could increase
in future years, the current figure — described by some interviewees as
‘derisory’ - must be measured against the reality of executive influence
within the House. During the 2001-2005 Parliament the executive consisted
of 96 paid ministers and around 50 unpaid parliamentary private secretaries.
This means that in the region of a quarter of all MPs hold a government post
of some kind. The failure of Scottish and Welsh devolution to lead to a
reduction in the size of the payroll vote, together with the Government’s
refusal to significantly reduce and limit the number of parliamentary private
secretaries (as recommended by the Newton and Norton Commissions),
arguably reflects the executive’s reluctance to diminish the influence within
the House of Commons provided by patronage.

Thus, the House of Commons still suffers from what King (1996) has
described as a ‘surfeit of partisanship’ in which the vast majority of MPs
perceive their first duty of loyalty is to party rather than Parliament.
Backbenchers tend to view themselves, initially at least, as embryonic
frontbenchers and political achievement is measured by ministerial rank
rather than parliamentary achievement. Analysis of six major select
committees between 1999-2000 and 2003-04 shows that turnover on
some has actually increased in recent years, although the membership of
the Defence and Health Committees has become more stable. Attendance
on committees, meanwhile, has hardly improved and in some cases has
declined (see Appendix 11). As yet, therefore, while the reforms to select
committees have produced some benefits, notably in terms of encouraging



more systematic scrutiny, the production of annual reports and the
increased use of sub-committees to monitor arm’s length bodies, there is
little evidence that the basic culture of Westminster has been transformed.
An alternative career structure has yet to be established.

The limitations of select committees exposed

The 2001-2002 parliamentary session marked the high point of
parliamentary reform and modernisation. Important reforms had been
agreed and approved on the floor of the House, such as additional
payments for select committee chairs and an explicit statement of core
tasks, though other reforms, notably the creation of a new Committee of
Nomination designed to reduce the power of the whips, had not. From July
2002 the House of Commons entered a period of stability in which the
reforms that had been agreed could be implemented and refined. This
period of consolidation was reflected in the work of the Modernisation
Committee. The July 2002 report Modernisation of the House of Commons:
A Reform Programme (HC 1168) may have had a bold title but its contents
were firmly located within the cautious, rather than the radical, camp. Its
recommendations were aimed at improving the legislative process, making
Parliament more accessible to the public and altering the Commons
timetable and calendar.

The resignation of Robin Cook from the Government in March 2003 led to
the appointment of John Reid as Leader of the House and a period of
relative inactivity for the Modernisation Committee in which no reports were
published. In June 2003 a Government reshuffle led to the appointment of
Peter Hain as Leader of the House and a period of parliamentary politics
that was notable for three reasons. Although, under Hain, the work of the
Modernisation Committee concentrated more on the way that Parliament
engages with the public (2003-04, HC 368) rather than fundamental
questions about the balance of power between executive and legislature,
a number of external factors thrust the issue of parliamentary reform back
on to the political agenda towards the end of the 2001-2005 Parliament.

In March 2003 parliamentary pressure compelled the Prime Minister to
break with precedent and provide the House of Commons with an
opportunity to give its explicit support for the use of Britain’s armed
forces before they were sent into action in Irag. Opening the debate, the

45



46

Prime Minister indicated that he was ready to resign if MPs voted against
military action. The Commons rejected an anti-war motion by 396 votes
to 217, a majority of 179, but the long-term importance of the vote, in
parliamentary terms, was not the specific result but the fact that the vote
had actually taken place. Intense parliamentary pressure had forced the
Government to concede a vote in the House. This concession arguably
undermined the prerogative that enables government to wage wars and
sign treaties without parliamentary ratification.

The Liaison Committee, frustrated by the perceived lack of ambition by
the Modernisation Committee, responded to events by vigorously
criticising the executive and demanding reform. It acted as the arena
through which the frustration of backbenchers could be expressed,
particularly in relation to the limitations placed upon Parliament’s access
to ‘persons, papers and records’ compared to public inquiries. One area
where this frustration manifested itself concerned the role of special
advisers. The crucial point is not that special advisers exist but that their
work is unaccountable to Parliament. Tension about the role of special
advisers had been visible in the 1997-2001 Parliament (see 2000-01, HC
293) and increased during 2001-2005 as a number of select committees
invited special advisers to appear before them but in each case had the
request declined. In March 2002, for example, the Cabinet Office refused
to allow Lord Birt, who was then acting as the Prime Minister’s strategy
adviser on transport issues, to give evidence as part of the Transport
Committee’s review of the Ten-Year Plan for Transport (see 2001-02, HC
655). Select committees had also unsuccessfully requested the
attendance of advisers from the Performance and Innovation Unit in the
Cabinet Office and the Prime Minister’s Policy Unit.

Select committees not only faced problems in securing the attendance
of special advisers but also ministers. In April 2002, for example, the
Transport, Local Government and the Regions Committee formally
reported to the House the refusal of Treasury ministers to give evidence
to its Transport sub-committee as part of its inquiry into the public-
private partnership for London Underground (see 2001-02, HC 771). The
sub-committee had been informed during an evidence session that the
Treasury had played, and continued to play, a central role in the design
and planning of the whole scheme. The Committee recommended that
the House of Commons make an order to a Treasury minister to attend.



Although the issue was discussed in the June 2002 Estimates Day
debate, no opportunity was given to debate the proposed order. This
was in clear contravention of the convention, first established in 1981,
that time would be provided for a debate ‘where there is evidence of
widespread general concern in the House regarding an alleged
ministerial refusal to divulge information to a select committee’ (HC Deb
16/1/1981 ¢1312). In November 2003 the Science and Technology
Committee encountered similar problems over securing the attendance
of Home Office ministers as part of its inquiry into the scientific response
to terrorism. In order to resolve the situation the Chair of the Science and
Technology Committee was forced to agree with ministers formal
constraints and limits on the scope of the inquiry which were seen as a
clear limit on parliamentary accountability (see 2002-03, HC 415
paras.226-8; 2003-04, HC 169 para.34).

In July 2002 the first appearance by the Prime Minister before the
Liaison Committee was used by several select committee chairs to
challenge the Government on its continuing refusal to allow special
advisers to appear before select committees (2001-02, HC 1095). Barry
Sheerman, Chair of the Education and Skills Committee, and Gwyneth
Dunwoody, Chair of the Transport Committee, both argued that the
refusal by ministers to allow their special advisers to appear before
select committees was inconsistent with the Government’s vaunted
commitment to reform the House. (It was also incompatible with the
wider programme of constitutional reform aimed at increasing
openness, transparency and accountability.) The Prime Minister
responded by re-stating the convention that due to the formal
classification of special advisers as temporary civil servants, it is up to
ministers to decide who can best represent them before a
parliamentary committee.

The difficulties faced by several select committees in securing witnesses
and information from the executive were thrown into stark relief by the
apparently open information regime enjoyed by several government-
established public inquiries in 2003. The Hutton Inquiry into the death of
Dr David Kelly (2004, HC 247), in particular, provoked parliamentary
disquiet due to the striking contrast between the information released by
the Government to that inquiry and the limited information made
available to Parliament. The Hutton Inquiry had received original copies
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of internal documents, minutes of meetings, files and emails whereas
select committees would only normally be provided with an official
memorandum providing a précis of the information contained in the
documents rather than the actual documents. The Inquiry also enjoyed
full access to ministers, special advisers and senior civil servants from a
range of departments.

The experience of the Foreign Affairs Committee provides a sharp
contrast. When the Chair of that Committee wrote to the Prime Minister
requesting his attendance; that of Alastair Campbell; the Cabinet Office
Intelligence Co-ordinator; the Chair of the Joint Intelligence Committee;
the Chief of Defence Intelligence; the Head of the Secret Intelligence
Service; and the Director of GCHQ, none of them replied. After some
time the Foreign Secretary informed the Foreign Affairs Committee that
the Government had taken a decision that none of them would appear.
The subsequent report by the Foreign Affairs Committee stated: ‘We are
strongly of the view that we are entitled to a greater degree of co-
operation from the Government on access to witnesses and intelligence
material’ (2002-03, HC 813 para.6).

The experience of the Foreign Affairs Committee was not unique. During
the 2001-2005 Parliament there were a number of instances when select
committees requested specific documents and encountered a straight
refusal (see Appendix 5). Moreover, parliamentary demands for specific
documents were frequently declined on the basis that they were
‘internal policy advice’ and to release such information would adversely
affect the candour of internal discussion. The Hutton Inquiry had,
however, received a wealth of original documents which had then been
published in their original form on the Inquiry’s website. Select
committee chairs, particularly those who had attempted to chair
inquiries into topics which subsequently became the subject of a
judicial inquiry, were exasperated by the clear contrast between the
approach taken by the executive to providing information to public
inquiries and that given to parliamentary inquiries.

The Government had also provided in private a far greater number and
range of documents and witnesses to the Intelligence and Security
Committee (ISC) while at the same time refusing to provide the same
information to select committees. The ISC is not, however, a parliamentary



committee. It is serviced by officials from the Cabinet Office, reports
directly to the Prime Minister, and its nine members, although drawn from
both Houses of Parliament, are appointed by the Prime Minister under the
Intelligence Services Act 1994. The ISC meets in secret, publishes no
transcripts and has no powers to compel the attendance of witnesses or
to require the production of papers and records.

When established by the then Foreign Secretary, Lord Hurd, a
commitment was given that the work of the ISC would not ‘truncate in
anyway the existing responsibilities of existing committees’ (HC Deb
22/2/1994 c164). However, since the ISC was created successive
Secretaries of State have, on several occasions, refused to allow the
Foreign Affairs Committee (FAC) access to ‘persons, papers and
records’ on the grounds that parliamentary scrutiny is carried out by the
Intelligence and Security Committee (ISC) (for a review see 2000-01, HC
78). During both the 1997-2001 and 2001-2005 Parliaments the FAC
repeatedly challenged this assertion and yet the executive has remained
adamant that the FAC should not, indeed does not need, access to
information regarding the work of the security agencies (c6123; c6062).
The FAC has recommended that the ISC be reconstituted as a select
committee of Parliament, thereby facilitating joint inquiries with the FAC,
cultivating a more open way of working and providing the chair of the
ISC with a seat on the Liaison Committee (2002-03, HC 813 paras.158-
165; 2003-04, HC 440 paras.15-17). The Government rejected this
recommendation, arguing that it saw ‘no reason to change the current
arrangements’ (2003 c6062: 7).

At its meeting in October 2003 the Liaison Committee decided to review
the workings of select committees with particular reference to the
accountability of ministers and civil servants to Parliament. This topic
was taken up during the next Liaison Committee session with the Prime
Minister in February 2004 which began with a discussion of the
implications of the Hutton Report for parliamentary scrutiny of the
executive (2003-04, HC 310). Alan Williams, the Chair, requested that, in
light of the clear disparity in relation to the information released to the
Hutton Inquiry compared to the standard of information commonly
made available to select committees, the Government should initiate a
review of the rules relating to the availability of witnesses and
information to select committees. The Prime Minister acceded to this
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request and on 6 July 2004 returned to the Liaison Committee and
reported that the Leader of the House would be publishing a revised
memorandum on the provision of information and witnesses before
select committees in draft form towards the end of the 2003-2004
Session (2003-04, HC 310-ii Q144). However, Peter Hain’s subsequent
memorandum, in the opinion of many MPs, did not go far enough in
amending the Osmotherly Rules and calls for greater access to
‘persons, papers and records’ continue to be made.

Parliamentary Questions

Complaints regarding the availability of information were not restricted
to select committees. The standard of ministerial answers to
Parliamentary Questions (PQs) and the number of ‘blocked’ answers
also became a significant issue during the 2001-2005 Parliament.
Towards the end of the previous Parliament the Government had sought
to soothe the complaints of the PASC by publishing a revised Code of
Guidance for officials preparing answers to PQs. However, in the next
Session (2001-2002) the Government suffered an embarrassing setback
when the Secretary of State for Health was forced to apologise to the
Commons after an internal investigation revealed ‘systematic
falsification in recording the handling of parliamentary questions’. This
included recording questions as having been answered when no such
reply had been given to the Member or to the Official Report. The
Secretary of State for Health, Alan Milburn, told the House:

The Department of Health is fully committed to supporting the
system of accountability to Parliament which underpins our
democracy. We aim to provide timely and accurate responses to
parliamentary questions. There has been a serious error in honouring
this commitment, which | deeply regret (HC Deb 5/3/2002 c275W).

In its report of June 2002 the Procedure Committee accused ministers
of consistently giving ‘evasive and unhelpful’ replies to oral questions
(2001-02, HC 622 para.48). Although the Government vehemently
rejected the accusation that ministers ever did anything other than ‘take
the answering of parliamentary questions extremely seriously’ (2002
c5628 para.3) it did agree to support an integrated package of reforms
made by the Procedure Committee.



Standing Orders were brought forward and subsequently approved by
the House in October 2002 that attempted to increase the topicality of
oral questions by reducing the deadline for tabling oral PQs from 10
days to three sitting days (five days notice for oral PQs to the Secretaries
of State for Wales, Scotland and Northern Ireland). It was also agreed
that MPs should be able to table oral PQs on any day after the last
Question Time and before the minimum notice period, so as to allow
those MPs who may be on constituency duties or select committee
visits to put down their questions in advance. Ministers were
empowered to make written ministerial statements, which no longer
have to be in answer to a question, and such statements will be printed
in the Official Record (this replaces so-called ‘planted questions’). The
timing of the shuffle (the process of drawing oral PQs to be put to
ministers at question time) has also been brought forward from 6.30pm
to 4.00pm in order to give MPs and ministers greater preparation time.
Cross cutting questions would in future be put to ministers each week in
Westminster Hall. Finally, the Procedure Committee’s recommendation
that the number of oral PQs per department in each daily slot should be
reduced was also implemented.

The Procedure Committee had also complained that the current
‘closed period’ of nearly three months during the summer represented
an unacceptable restriction on parliamentary scrutiny. In November
2001 the Government responded to this point and announced that it
would in future answer PQs during a recess and these answers would
be published in a special edition of the Official Report (HC Deb
15/11/2001 c871W).

While welcome improvements to the system these reforms do not
represent the ‘radical reform of both oral and written questions’ in the
way the Government described them (2004 c5628 para.7). The
Procedure Committee had recommended a number of more significant
reforms that were not supported by the Government. For example the
Committee’s June 2002 report had stated:

We also believe that the balance of power at Question Time
between Minister and questioner is at present tilted too far in favour
of the former, who can choose to give unhelpful or evasive replies,
knowing that questioning will move on and he or she will shortly be
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‘off the hook’. We support the proposal by Lord Norton that the
Speaker should give the Member who has asked a question the
opportunity to ask a second supplementary after all
supplementaries from other Members have been called. If this
recommendation is implemented, the questioner will have the
opportunity of some redress if the Minister has blatantly failed to
address the original question (2001-02, HC 622 para.48).

The Government rejected this proposal on the basis that ministers would
not seek to give ‘evasive or unhelpful replies’ (c5628 para.19) and that
therefore this recommendation was simply unnecessary. The Procedure
Committee has also suggested that provision for PMQs should be
separately specified in Standing Orders so that any future changes
would be open to debate and subject to the formal decision of the
House. In essence, the Procedure Committee was demanding
ownership of its own procedures as they related to PMQs. The
Government also rejected this proposal on the basis that the Questions
Rota has always been a matter for government and establishing it in a
Standing Order may lead to inflexibility.

In July 2002 the PASC published its fifth report into PQs and
parliamentary scrutiny, which covered the 1999-2000 Session (2001-02,
HC 1086). The report noted concern regarding the executive’s attitude to
answering PQs and emphasised the reforms to the select committee
system that were being advanced by the Liaison Committee and
Modernisation Committee. While welcoming these reforms, the PASC
stressed that, ‘parliamentary questions are arguably the most important
instrument of sustained accountability available to individual members,
which is why they provide the focus for this committee’ (2001-02, HC
1086 para.2). Statistics provided by the Table Office revealed that
ministers refused to answer 3.39% of written questions to departments.
This figure was remarkably constant with the figures of 3.23% in 1998-
1999 and 3.39 for 1997-1998. However, once more the Committee
criticised the fact that many departments were refusing to answer
questions without providing any explanation (2001-02, HC 1086 para.16).
Departments were also taking an increasing length of time to respond to
the PASC'’s request to provide an explanation as to why certain questions
had not been answered, which explained why the analysis of the 1999-
2000 Session was not published until July 2002. The Committee also



raised the issue of a continuing sense of dissatisfaction amongst a large
number of backbenchers about the poor quality and inadequacy of
ministerial replies. In criticising ministers the PASC drew upon the survey
of MPs conducted by the Procedure Committee, as part of its inquiry into
PQs in 2002 (2001-02, HC 622), which had found that more MPs were
dissatisfied (28%) with the quality of answer received than satisfied
(21%). This survey evidence complemented the increasing number of
complaints received by the PASC.

Commercial confidentiality and parliamentary scrutiny

The increased use of the ‘commercial confidentiality’ exemption since
1997 was a particular concern for the PASC, particularly in light of the
Government’s commitment to public-private partnerships (PPPs) (see
HM Treasury 2000). As the then Secretary of State for Health, Alan
Milburn, emphasised in September 1999:

...partnerships between the public and private sector are a
cornerstone of the Government’s modernisation programme for
Britain. They are central to our drive to modernise our key public
services. Such partnerships are here and they are here to stay.

The Private Finance Initiative (PFl), under which private companies
design, build and often manage public facilities (schools, hospitals,
libraries, prisons, etc.) under a long-term contract, had been expanded
since the election of the Labour Government in May 1997 - from nine
projects with a total value of £667 million in 1995 to 65 projects with a
total value of £7.6 billion in 2002 (HM Treasury 2003). A total of 563 PFI
contracts reached closure by early April 2003, with a total capital value
of £35.5 billion. Over £32.1 billion of the total has been signed since
1997 (see Flinders 2005). The ‘commercial confidentiality’ exemption
refers to ‘information whose unwarranted disclosure would harm the
competitive position of a third party’.

The Government’s commitment to PPPs had led to a rapid increase in
the number of PQs to ministers being rejected on the grounds of
‘commercial confidentiality’ (see 2001-02, HC 1086 paras.21-24). As the
Institute of Public Policy Research aptly observed in 2004, ‘PPPs, like
many forms of contracting for public services, disrupt traditional
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accountability structures’. The Government has consistently argued that
the interests of private sector companies need to be protected, while
MPs have sought to prioritise the public interest, particularly in light of
the fact that there have been several high profile problems with PFI
contracts. These include the contracts for the new computer system at
the Passport Agency, the Benefits Payment Card Project at the
Department of Social Security, the contract for the Royal Armouries in
Leeds, the contract to build the Channel Tunnel Rail Link and the
implementation of a new computer system within the Child Support
Agency (see Ball, Heafy and King 2001; Broadbent, Gray and Jackson
2003; Pollack et al. 2001). The PASC recommended that the
Government should in future ensure that the ‘public interest is put above
all other considerations’ (2001-02, HC 1086 para.23).

The Government’s response included the commitment to ensure that
the relevant exemption is mentioned where ministers decline to answer
PQs and to ensure that in future departments would reply within 20 days
to the PASC request for an explanation as to why a specific question had
not been answered (2002-03, HC 136). The PASC were, however, largely
disappointed with the Government’s specific reply, which failed to
even mention the widespread concern regarding the ‘commercial
confidentiality’ exemption, and the Government’s approach to PQs more
generally. The Committee raised the case of Steve Webb MP who had
tabled a question to the Department for Work and Pensions only for it to
be rejected by the minister on the basis that ‘the information was not
available’ (HC Deb 18/3/2002 c155 W). Mr Webb then used the 1998
Data Protection Act to obtain internal records and discovered that the
requested information had been available at the time the PQ had been
tabled. The Committee also expressed concern at the increasing use of
‘holding answers’ by ministers. In its March 2004 report into PQs and
ministerial accountability the PASC stated that ‘the Government’s
approach has, at times, been characterised as minimising the
opportunity for scrutiny of its actions’ (2003-04, HC 355 para.2).

The impact of freedom of information
There is, however, little doubt that in recent years the presumption has

changed significantly in favour of greater openness as a result of the
introduction of the Code of Practice on Access to Government



Information in 1994 and subsequent legislation and official guidance.
However, an anomaly exists in that any request for information from a
member of the public to a government department or public body
covered by the Code of Practice is automatically treated as a Code-
application, irrespective of whether the request mentions the Code. The
FOI Act, which became fully operational in January 2005, functions on
the same basis. Where information is withheld the public body must tell
the applicant why the information has not been released. If the applicant
is not satisfied that the information has been justifiably withheld they can
request an internal review and, if still dissatisfied, can take the case to
the Information Commissioner.

This situation raises two issues. First, there is a divergence of accessibility
between the public and MPs. In 2004 this led the PASC to investigate the
degree to which MPs and peers were increasingly using the public route
rather than the more opaque and cumbersome parliamentary channels.
Secondly, annual monitoring reports published by the Department for
Constitutional Affairs suggest that parliamentarians are increasingly using
direct departmental requests for information rather than tabling PQs (see
Appendix 6).

This increased use of direct requests to departments is largely due to a
perception amongst some Members that PQs are not treated with
sufficient priority by ministers and departments, and that parliamentarians
are actually in a weaker position than members of the public when it
comes to asking questions. Indeed, there is a requirement under the Code
of Practice that applicants must be made aware of their right to appeal
where a request for information is refused whereas in the House ministers
are largely free to decide whether to answer a PQ which then prevents
MPs from tabling questions on that topic for a length of time.

Moreover, as the PASC inquiries into PQs and ministerial responsibility
have repeatedly demonstrated, the provision of information is highly
dependent on the personal vagaries of individual ministers. Reshuffles
and resignations often lead to the release of information that had
previously been refused. From July 2002 MPs who received
unsatisfactory answers to PQs have been able to refer them to the Chair
of the PASC who will, where appropriate, take up the issue with the
department concerned (2001-02, HC 1086 para.34). Although this

55



56

procedure provides an extra dimension to parliamentary pressure and
can on occasions result in more informative answers or an explanation as
to why information is not being released, it does little to alter the basic fact
that there is not much Parliament can do when faced with executive
obstruction.

Parliamentary Questions and the nature of scrutiny

Although the actual number of occasions on which the Government has
refused to answer a written PQ since 1997 is relatively small (Appendix
7) an analysis of those issues and topics where the Government has
refused to answer PQs suggests two points. First, parliamentary
scrutiny is dependent upon the quality, not quantity, of answers provided
to questions. A common criticism of MPs is that replies to PQs tend to
be designed to minimise the opportunity for careful scrutiny. Answers
tend to be brief, curt and limited to a narrow interpretation of the
information being requested. Indeed, an explanation for the high number
of written PQs is that MPs will often have to table a series of questions,
each time carefully refining the way in which the question is phrased
and constructed, in order to receive a reply that provides even a glimpse
of the information being sought. Lord Corbett, for example, described
that when he was an MP it had often taken him 20 or more written PQs
to get even a fraction of the information he sought (Flinders 2001: 95).
The relatively low numbers of PQs that are rejected by ministers (as set
out in Appendix 7) may therefore over-state executive co-operation
as it does not include answers to PQs that are limited, incomplete
or misleading.

This leads to a second point regarding the quantity versus quality
dimension of parliamentary scrutiny. Although the Government has
refused to answer only a comparatively small number of written PQs,
arguably these questions relate to public interest matters and so
parliamentary scrutiny is paramount. Thus the research of the PASC in
the 2001-2005 Parliament demonstrated that ministers have repeatedly
refused to answer questions on topics including GM crops, Railtrack,
the Millennium Dome, expansion of Heathrow Airport, visa applications
supported by ministers, the Hinduja brothers, special advisers, the
future of the Post Office, the future of the BBC, and questions relating to
the powers and responsibilities of a number of delegated or arm’s length



public bodies. There are clearly areas — such as national security and
ministerial travel arrangements — where it has been generally accepted
that answers to PQs concerning such topics should be refused.
However, the majority of topics where the Labour Government has
withheld answers do not fall within these areas, thereby fuelling
speculation that answers are being withheld for political reasons rather
than in the public interest. It is for this reason that the PASC has called
for the introduction of an independent monitor who could investigate
refusals to answer PQs to verify that the public, rather than political,
interest had been paramount in the decision to withhold the requested
information (2003-04, HC 355 para.13). The Government’s position in
relation to parliamentary scrutiny via PQs may seem anomalous given
their decision to introduce a Freedom of Information Act, backed up with
a right of appeal to a new Information Commissioner (and, if the
applicant remains dissatisfied with the response they have received,
to a new Information Tribunal). Indeed, there is concern within
Parliament that the implementation of the FOI Act might leave
Members disadvantaged in comparison to citizens, in obtaining
information from government.

The Government has, however, firmly rejected the idea that Members
would be disadvantaged as a result of the FOI Act (2003-04, HC 1262
para.2). If dissatisfied with an answer to a PQ, Members could pursue
the normal parliamentary channels, tabling further questions, raising the
issues on the Adjournment and complaining to the PASC. If a Member
remained dissatisfied they could then write directly to the appropriate
minister. This direct approach would be treated as a non-parliamentary
request and would therefore be afforded all the provisions and appeal
mechanisms afforded by the FOI Act. However, placing MPs in a weaker
position than citizens, in terms of access to information, has the
consequential effect of making Parliament appear even more peripheral
to the concerns of the public. This should be viewed in the light of a
resolution passed by both Houses in March 1997, which stated that:

Ministers should be as open as possible with Parliament, refusing
to provide information only when disclosure would not be in the
public interest, which should be decided in accordance with the
relevant statute and the Government’s Code of Conduct on Access
Government Information.
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Explaining the Government’s position in relation to PQs and freedom of
information is not difficult. PQs, as a tool of parliamentary scrutiny, are
deeply embroiled in the adversarial party political warfare of Westminster.
As such ministers are well aware that the information released will not be
examined in a mature and constructive manner but will inevitably be
used, irrespective of the actual content, to attack the government. In
1996 Lord Howe outlined, with great candour, the true aims of PQs to the
Public Service Select Committee: ‘...to secure damaging admissions, to
secure damaging refusals, to secure damaging denials, to contrast the
response of the minister with that which we wanted to offer, and so on,
and very seldom were we actually after facts’ (1996-97, HC 313-iii: 54). It
is this entanglement of tools of parliamentary scrutiny within the broader
party political mélée that leads MPs to frequently describe PQs as a
game - ‘...see if you can catch me out and I'll show you that you can’t’
as one MP has described it. The manner in which the political context
limits the utility of PQs often surprises external observers. Lord Scott
noted ‘It surprised me when witnesses described PQs as a game — that
is the antithesis of democratic accountability. On the other hand it would
be naive not to see some realism in the point’ (Flinders 2001: 74).

Scrutiny and ministerial accountability

Backbench frustration at the executive’s perceived resistance to
parliamentary scrutiny was further demonstrated by a highly critical
report by the Foreign Affairs Committee published on 16 March 2004.
The stark title of the report, Implications for the House and its
Committees of the Government’s lack of co-operation with the Foreign
Affairs Committee’s Inquiry into the Decision to go to War with Iraq
(2003-04, HC 440), encapsulated the simmering tension between
Parliament and Government. The report not only detailed the extent of
the latter’s refusal to co-operate but also demonstrated that, although
select committees are entitled to take an issue to the floor of the House,
they are still heavily reliant on the goodwill and co-operation of the
executive. The Foreign Affairs Committee noted, ‘When we began our
inquiry in June 2003, we were hopeful that we would receive full co-
operation from the Government...this was not forthcoming (para.2).’

The only way in which the committee could have sought to insist on the
attendance of official witnesses or the production of official papers



would have been to make a Special Report to the House, or to table an
appropriate motion. Either course of action would have required the
Government’s agreement for a debate to be held in government time
(para 4). The Foreign Affairs Committee (FAC) openly admitted that the
Commons’ powers in relation to forcing the executive to co-operate with
the mechanisms of parliamentary scrutiny are, in practice,
unenforceable due to tight party whipping and large majorities (2003-04,
HC 440 para.13). In order to publicise the issue and place pressure on
the Government the FAC invited the House to consider and reach a view
on the following questions:

e What procedures should apply when a relevant minister refuses to
appear before a Committee of this House?

e What procedures should apply when a minister refuses to allow a
named civil servant or other official within his area of responsibility to
appear before a Committee of this House?

e What procedures should apply when a minister refuses to supply
papers or records to a Committee of this House?

The questions became particularly pertinent in October 2004 when the
Leader of the House published the Government’s revised Code of
Practice on Departmental Evidence and Response to Select Committees
(see 2003-04, HC 1180). The revision clearly reflected a cautious rather
than a radical approach to reform and is best seen as adjusting rather
than rebalancing the power relationship. The Government’s reluctance
to bring forward proposals that may weaken its control on the provision
of information to the House is clearly evident in two key areas. First, the
revised guidance remains wedded to the primacy of the convention of
ministerial responsibility, which in practice allows ministers to control the
information on which they will be held to account. Indeed, the
memorandum is saturated with the assertion that ‘civil servants who
give evidence to a Select Committee do so on behalf of their Ministers
and under their directions’. In evidence to the Liaison Committee the
Leader of the House repeatedly emphasised that the convention of
ministerial responsibility remains ‘the bedrock of the relationship
between the executive and the Commons’. Secondly, the draft
document suggests that the paragon of the Liberal view of the
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constitution, in which Parliament can act independently of the executive,
still exists as reality long after most observers have dispelled it as
constitutional fiction (see Flinders 2002). For example, the draft
guidance notes (para.29) that, where a select committee finds itself in
dispute with a minister over the provision of information and where there
is widespread general concern in the House, the government would
seek to provide time for the House to express its view. However, as both
the Liaison Committee and Foreign Affairs Committee emphasised
during the 2001-2005 Parliament, potential recourse to the floor of the
Commons is something of a feeble sanction due to tight party
management via the Whips Office.

It is for these reasons that, while welcoming the explicit presumption
within the revised Code that information and identified witnesses would
be provided, particularly in relation to special advisers, the Liaison
Committee was less than impressed by the new guidance. Indeed, the
Chair opened the evidence session with the Leader of the House by
stating that the proposed changes were ‘most striking for their modesty’
(2003-04, HC 1180 Q2). The revised Code, as set out in the Leader of
the House’s memorandum, offered more continuity than change — a fact
not overlooked by members of the Liaison Committee. The Chair of the
Environmental Audit Committee, Peter Ainsworth, challenged the Leader
of the House that the revised memorandum included no new formal
powers or unequivocal rights for select committees: ‘The thing that
worries me is that this great new presumption in favour of disclosure
does not seem to change anything.” The memorandum had been
modernised to some extent but essentially the revisions did nothing to
alter the fact that select committees would remain reliant on the goodwill
of the executive.

The revised guidance illustrates the enduring centrality of individual
ministerial responsibility within the British Constitution or, more
accurately, how this convention is interpreted and employed by the
executive. The importance of the convention of ministerial responsibility
is arguably not so much that it provides a sword of accountability — a
mechanism through which Parliament can scrutinise and hold the
executive to account — but that it acts as an accountability shield,
through which the executive can legitimate the restriction of ‘persons,
papers and records’ to the House (Flinders 2000). The executive



maintains that, as it is ministers and not their officials who are
constitutionally responsible to Parliament, it can only be for ministers to
decide upon the individuals and documents through which that
accountability can be secured. To do otherwise, so the Leader of the
House argued, would risk undermining the candour with which officials
could advise ministers and risk undermining the impartiality and
anonymity traditionally ascribed to civil servants.

While this view has some validity it veils the reality of modern
governance in which successive governments have implemented public
management reforms that have been based on the delegation of
responsibility to named officials who have a far higher public and media
profile because of the position they hold. Indeed, the demand by select
committees to have a more direct and open relationship with the heads
of executive agencies and executive non-departmental public bodies,
without the shadow of ministerial instructions limiting the provision of
information, is based upon the experience of ministers engaging in
‘blame games’ (Hood 2002).

Under the current constitutional arrangements ministers can shift
responsibility for specific incidents or issues onto an agency chief
executive by interpreting the cause of the problem as ‘operational’.
Information that might contradict that interpretation, particularly if it
suggests the failing was due to an inappropriate ministerial policy
decision, can be withheld from Parliament through the control of
information and limits placed upon witnesses. Moreover, the candour
argument is not a conclusive barrier to more openness in the policy-
making process. Indeed, other Westminster style jurisdictions, such as
New Zealand and Australia, have introduced reforms that have achieved
more transparency while maintaining an environment in which senior
officials can engage in frank and full discussions with ministers. These
debates and arguments are by no means new. During the 1980s and
1990s arguments based upon the need to uphold and protect the
convention of ministerial responsibility were similarly used by
Conservative Governments to reject parliamentary reform proposals
(see 1996-97, HC 313). However, it is conspicuous that a Labour
Government that was explicity committed to shifting the balance of
power between the executive and Parliament when in opposition should
also be relying on such dated logic after two full terms of office.
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Scrutiny and the Lords

Since the 1999 House of Lords Act removed the vast majority of
hereditary peers, the second chamber has displayed a new and
increasingly combative confidence vis-a-vis the executive (see Appendix
8). In 2000, Lord Alexander, Chair of the House of Lords Delegated
Powers and Deregulation Committee, reflected upon the executive
control in the House of Commons and the increasing number of defeats
that the Government had suffered in the Lords, and asked: ‘can the Lords
be the new guardians of our democracy?’ Since then, the Lords has
refused to defer to executive pressure and pushed at the limits of the
convention that it must consider the government’s business without
unreasonable delay. For example, in March 2004 the Lords voted at the
end of its Second Reading to send the Constitutional Reform Bill (Lords)
to a select committee for further scrutiny and deliberation — only the
second time a Bill had been treated in this way since 1917. The Lords
also became increasingly active in relation to the scrutiny of Statutory
Instruments. For example, in February 2000 the Lords annulled the
Greater London Authority Rules 2000 (the first time the Lords had ever
rejected a negative instrument) and defeated the Greater London
Authority (Election Expenses) Order (only the second time the House had
ever rejected an affirmative instrument). The Lords also resurrected a
method of challenging and holding the government to account unknown
for nearly a century when it amended the motion on the Queen’s Speech
in December 2003 - the first time since 1914. There has also been an
expansion in the amount of committee work done by the Lords. Select
committees on the European Union, Delegated Powers and Regulatory
Reform, and the Constitution, have produced a constant flow of
influential publications that reflect not only a less adversarial environment
but also the fact that members are appointed according to their
professional expertise and specialist knowledge. Despite this progress in
the Lords, the Modernisation Committee has failed to make a connection
between its strategy for Commons reform and the wider debate about
the role and relationship with the second chamber.

Parliamentary Scrutiny: Conclusion and Implications

In general, modernisation-as-efficiency has had more success than
modernisation-as-scrutiny, Tony Wright MP (2004: 870).



Parliament matters. Britain remains a parliamentary state and narratives
that describe the ‘eclipse of Parliament’ risk fundamentally
misunderstanding the location of power within the British constitutional
framework (Lenman 1992). In 2001 Hazell wrote, ‘It is a puzzle why a
government so committed to modernisation and reform has been so
feeble when it comes to the House of Commons’. There is no puzzle.
Despite a wealth of largely prosaic literature lamenting its demise,
Parliament remains the central locus of legitimate state power in Britain.
An executive that did not control the Commons would be in office but not
in power. That power resides in Parliament explains consecutive
governments’ solicitous management of majorities within the House and
their reluctance to countenance reforms that may dilute their position.

It is, however, important to appreciate that in the vast majority of select
committee inquiries and parliamentary questions, the current Labour
Government has provided a full and satisfactory account and disputes
regarding the provision of witnesses and information are the exception
rather than the rule. Even where the Government has been reluctant to
release information and witnesses, such disputes have generally been
resolved through informal discussion and compromise. Relations
between department officials and select committees are in the main
constructive and harmonious. This largely amicable relationship is based
on the fact that ministers are fully aware of the power of Parliament to
make or break careers. Ministerial reflections, like for example those of
Lord Hurd (1997) and William Waldegrave (1995), illustrate that
parliamentary appearances are given paramount attention. Ministers
must treat Parliament with respect because they need to retain the
support of their parliamentary party. An unprepared minister would
appear incompetent and lacking in ability. It is also necessary for
ministers to appear to take Parliament seriously to uphold the notion
that Parliament really is enforcing parliamentary accountability. By
paying lip service to ministerial responsibility, which serves them so well,
ministers undermine calls for new methods of accountability or
parliamentary reform. Officials also understand that being caught
unprepared in front of a select committee may damage their minister
and, therefore, their own career. This fact underpins the assertion that
Parliament matters. However, it is because Parliament matters so much
that a perverse logic exists that encourages ministers to muzzle or limit
its scrutiny capacity.
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It is for this reason that parliamentary scrutiny exerts a constant influence on
the decision-making structure within British governance due to the potential
that any decision may at some point in the future be subject to a
parliamentary question or committee inquiry. Parliamentary scrutiny
therefore fulfils an ex ante function that arguably ensures the wishes of
Parliament are taken into account or expected standards of behaviour are
upheld by ministers and officials in order to avoid later embarrassing
scrutiny in the House. Parliamentary scrutiny is also not confined to formal
channels. The role and importance of informal scrutiny channels, such as
ministerial meetings with MPs, the parliamentary party or one of the
numerous all-party subject groups, are often put forward as reasons not to
overstate the apparent weakness of formal parliamentary scrutiny
mechanisms, such as select committees. Indeed, MPs have in the past
suggested that the shortcomings associated with the formal mechanisms of
parliamentary accountability are somewhat appeased by the existence of
informal and/or party mechanisms of accountability (see Flinders 2001). The
value of these informal scrutiny channels is limited, however, by the fact that
they rely heavily on the good will of ministers and they take place in private
with no public record provided. But a frequent complaint of backbenchers
is that the procedural and timetable changes to the Commons have actually
undermined the potency of these informal scrutiny channels due to the fact
that there are fewer opportunities for backbenchers to ‘collar’ ministers in
the Lobby or corridors of the Palace of Westminster.

However, it would be wrong to assume that backbenchers are impotent
in the face of executive intransigence. The ‘Norton view’ (1983), that
parliamentary control of the executive can be achieved through
attitudinal change on the part of MPs has been increasingly evident
during the 2001-2005 Parliament. The reforms to the select committee
system and the Prime Minister’s decision to appear twice-yearly before
the Liaison Committee were to some extent the result of backbench
pressure and frustration with the lack of parliamentary reform. However,
on balance it appears the executive has generally controlled the pace
and extent of even these reforms through tight party management of its
majority within the House. There is also a clear correlation between the
political saliency of an issue and the executive’s willingness to co-
operate. The majority of parliamentary questions and inquiries revolve
around issues that are not highly salient in that they focus on detailed
aspects of administration or broad policy areas. However, where the



focus of parliamentary scrutiny falls upon an issue of serious public
concern or where ministers are directly involved (and could therefore be
criticised) the executive is clearly less wiling to co-operate, although it is
arguably exactly in this latter category of issues that parliamentary
scrutiny is most needed.

Nonetheless, several important reforms to the system have been agreed
and implemented during 2001-2005 which have increased Parliament’s
capacity to scrutinise the executive. As Wright (2004: 871) has stressed,
parliamentary reform ‘is a matter of exploiting cracks and getting
wedges in doors’. The level of parliamentary frustration and debate
about the need to shift the balance of power between the executive and
Parliament towards the end of the 1997-2001 Parliament created an
opening into which a number of small but potentially significant wedges
could be placed. These include paying select committee chairs an
additional salary, adopting guidelines for core tasks for select
committees, establishing a Scrutiny Unit to support the committee
structure and the appearance of the Prime Minister twice a year before
the Liaison Committee. The wedges may well provide the basis for
further strengthening and extension. In time the gradual accumulation of
these wedges may begin incrementally to alter the balance of power.

There are signs that Parliament is already trying to take advantage of
these wedges and press for further changes. In June 2002 the
Procedure Committee (2001-02, HC 622 para.60) recommended that
the questioning of the Prime Minister in committee be extended with
more frequent appearances, perhaps every six to eight weeks. Although
the Government politely rejected this recommendation (2002 c5628
para.24) it illustrates that Parliament’s appetite for scrutiny powers has
been whetted but not yet satisfied. The parliamentary vote in March
2003 on the Irag war not only set a precedent from which future
governments will find it very difficult to depart, as the Chancellor of the
Exchequer, Gordon Brown, recognised in May 2005, but also offers
encouragement that, at some point, a wider parliamentary incursion into
the executive’s range of prerogative powers will be mounted. Moreover,
wedges set in one sphere of parliamentary activity may well act as the
catalyst for fissures in others. This theme will be developed in the
concluding chapter; the next section examines modernisation in relation
to the style, form and working arrangements of Parliament.
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(ili) Modernising the style, form and working
arrangements of Parliament

The previous two sections concentrated on changes to the legislative
process and measures impacting on Parliament’s ability to scrutinise
the executive and hold it to account. However, improving the law-
making process and strengthening Parliament vis-a-vis the government
were not the only objectives of Labour’s modernisation programme.
As the Commons Leader underlined in a parliamentary debate on
modernisation, just three weeks after Labour’s 1997 election victory,
improving MPs’ working arrangements and updating the style and form
of parliamentary proceedings also constituted an important part of the
agenda. This section examines the chronology of change in relation to
the style, form and working arrangements of Parliament, looking in
particular at reform of sitting hours, the parliamentary calendar and
parliamentary papers. In addition, it considers the attempts made to
update Parliament’s media facilities, to widen public access to the
building and to improve the management and security of the House. In
so doing, it highlights the core fault line that frequently serves to divide
opponents and proponents of modernisation; namely, the different
perceptions that each hold about the proper role of an MP and the
primacy of the Commons Chamber within Parliament.

Initial cosmetic changes

‘There is a feeling’, Ann Taylor told MPs early on in the course of the
Labour Government, ‘that, while it is good to reinforce our parliamentary
traditions, we might be able to modify some aspects of them without
any loss of ceremony or dignity’ (HC Deb 13/11/1997 ¢1064). Among the
first examples of such modifications were the changes to division
procedures, alterations to the style, form and content of the Order Paper,
and a complete overhaul of the explanatory material for Bills. Taylor later
reported to the House that the enthusiastic response which greeted the
new Order Paper ‘was much more significant than | had thought it would
be — Members seemed really to welcome the change. Members of the
press in particular were somewhat puzzled by the fact that they could
now understand what was going to happen later in the day’ (Ibid). While
noting that such changes were ‘not exactly earth shattering’, Taylor
argued that they nonetheless ‘mark real progress and there is certainly



much more to do. Some people said a few months ago, "When will you
modernise Parliament?", as if modernisation were one event. None of us
on the Committee thought of modernisation as one event. It is a process
and we have started well on it, but there is much more work to come’
(Ibid c1065).

There was more, but not under Taylor’s direction. A year into the new
Government she was moved from her position as Commons Leader and
appointed Chief Whip. Although the move was widely seen as a
promotion, some believed that Taylor had lost momentum following the
rejection of her plans to introduce a form of electronic voting to the
Commons. The failure of that proposal owed to the conservatism of
backbenchers on both sides of the House - a characteristic that
Margaret Beckett, Taylor’'s successor as Leader of the House, was also
said to share. As noted earlier, Beckett is now widely regarded as an
executive-minded Commons Leader who had little interest in advancing
the modernisation agenda. Yet she oversaw a number of significant
changes to Parliament that were warmly welcomed by modernisers,
most particularly the establishment of Westminster Hall — a parallel
debating chamber which was opened in 1999 to provide an additional
forum for MPs to initiate debates and discuss select committee reports.
As well as offering more parliamentary time, supporters of the innovation
hoped that the semi-circular Westminster Hall - located in the Grand
Committee Room and modelled on a parallel chamber employed by the
House of Representatives in Australia — would facilitate a less
adversarial style of politics than that frequently practiced in the
Commons Chamber.

Initially approved by the Commons on an experimental basis, the use of
Westminster Hall was extended following a report by the Modernisation
Committee (1999-2000, HC 906), which concluded that the experiment
had been a success. The report noted that, in addition to giving MPs
more opportunity to raise issues and quiz ministers, it had increased
television coverage of parliamentary matters, notably on regional news
and current affairs programmes. However, the report emphasised that it
was just as important to acknowledge what Westminster Hall had not
done. Specifically, it had not acted as a vessel through which the
Government could expedite its legislative programme; the business in
Westminster Hall was ‘other’ business which would otherwise not have
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taken place. The report thus concluded that the chamber had proved ‘an
exciting and major new development which should give the lie to those
who claim that the House of Commons is hopelessly antiquated and
impervious to any change whatever’.

Westminster Hall has since become a permanent fixture and won
plaudits from many backbench MPs for increasing their ability to secure
adjournment debates and raise local and national issues with the
relevant ministers. Indeed, in each of the three sessions between 1999
and 2002, Westminster Hall ‘provided an additional 24, 27 and 3